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INTRODUCTION

The National Association of Women and the Law (NAWL) is a national, non-profit organization
composed of lawyers, law students, legal academics and jurists promoting women’s equality by
means of law reform advocacy, research and education. Formed in 1975, NAWL has been
working to improve women’s equality in a broad range of legal fields over the years, including
equality law, constitutional law, criminal law, health law, employment and labour law, family law
and others. NAWL has been called upon frequently to provide its expertise to legislative

committees and government policy-makers on the gender impact of federal laws and policies.

In the last few years, NAWL has submitted briefs and submissions relating to the review of the
Canadian Human Rights Act, Canada’s compliance with the International Convention on
Economic, Social and Cultural Rights, on racism in the legal profession and gender equality on
the bench, on the human rights of Aboriginal women, on violence against women and the reform
of the Criminal Code, the reform of family law, more specifically in areas of custody and access
and family support, on tax and budget policy, new technologies of reproduction and many other
areas that are of significant importance for women’s equality rights. In 1999, we actively
participated in the Ad Hoc Committee on Gender Analysis of the Immigration Act, and published
a submission to Citizenship and Immigration Canada entitled “Gender Analysis of Immigration

and Refugee Protection Legislation and Policy.”

The West Coast Domestic Workers Association (WCDWA) is a non-profit association that has
provided education and legal assistance to domestic workers/caregivers in British Columbia on
immigration and employment issues for the last 13 years. We are an organization run by
domestic workers/caregivers for domestic workers/caregivers. We have over 250 members,
representing domestic workers from over 39 countries of origin. We receive approximately 200
calls per month from domestic workers and the public in relation to issues affecting domestic

workers/caregivers.



The Table féministe francophone de concertation provinciale de I’Ontario (the Table féministe)
has been in existence since 1992 and consists of some 20 member groups, most of them
provincial or regional francophone organizations. The mandate of the Table féministe is to
facilitate dialogue among Francophone women's groups and to promote the rights of
Francophone women in the political arena. The Table féministe attempts to promote the equality
of all women through research, education or lobbying and subscribes to the principles of equality
by encouraging participation of the full diversity of women. The question of the impact of
sponsorship on immigrant women’s right to equality became a priority during a 1996 training,
consultation and strategic discussion project on the constitutional equality rights of Franco-
Ontarian women. The question of sponsorship was identified as a major issue at a provincial
consultation in Ottawa in May 1996. Following this, the Table féministe decided to undertake an
extensive socio-legal study on the impact of sponsorship on the equality rights of immigrant
women. This report, entitled “Qui prend pays... 'impact du parrainage sur les droits a I'égalité

des immigrantes” will soon be published by Status of Women Canada.

The National Organization of Immigrant and Visible Minority Women of Canada (NOIVMWC)
is a non-profit organization whose mandate is to ensure equalify for immigrant and visible
minority women. Some of the issues of concern for NOIVMWC include racism, immigration
law reform, violence against women, foreign accreditation, the rights of domestic workers and
the acquisition of language and training skills. The objectives of the organization are to form a
united national voice and liaise with other women’s groups, to put in place strategies that will
combat sexism, racism, poverty isolation and violence, to act as an advocate and to heighten
public awareness on issues dealing with immigrant and visible minority women and to work with
all levels of government, public and private agencies to develop effective strategies. NOIVMWC
has produced many briefs and research documents over the last years on the inequality and

discrimination that immigrant women have to face on a daily basis.

West Coast LEAF Association is the British Columbia branch of the national Women's Legal
Education and Action Fund (LEAF). LEAF is a federally incorporated, non-profit organization

founded in 1985 to secure equal rights for Canadian women as guaranteed by the Canadian



Charter of Rights and Freedoms (the Charter). To this end, LEAF engages in test case litigation,
equality research, law reform advocacy and public legal education. Through such work, LEAF
has developed expertise regarding the interaction between equality and many areas of law having

a particular impact on women.

The Mouvement ontarien des femmes immigrantes francophones (MOFIF) is a provincially
based association of francophone immigrant women living in Ontario. It was created in March
2001, when around 50 activists, teachers, advocates and workers in the social services all of them
immigrant women- met for a forum in Ottawa. The MOFIF’s mandate is to provide

information to immigrant women and to the organizations working with them , to lobby
provincial and federal governments and advocate for law and policy reform that will effectively
promote the equality rights of immigrant women. Central to its mandate, is an improvement in
the living conditions of immigrant women and the respect and promotion of their social,

economic and other human rights.

NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and the Table féministe appreciate the
opportunity to make recommendations to the Standing Committee on Citizenship and
Immigration on the proposed Bill C-11, An Act respecting immigration to Canada and the
granting of refugee protection to persons who are displaced, persecuted or in danger. Although
we recognize that a number of important reforms are being introduced with Bill C-11, we are
deeply concerned about the bill’s lack of progress for immigrant and refugee women. Our brief
will discuss some of the important avenues of reform, from the specific perspective of women,
taking into account not only gender, but also race and class. We will not comment on other
important aspects of the bill that cry out for improvement, as the Canadian Council for Refugees,
the Canadian Bar Association, the Coalition for Just Immigration and Refugee Policy and

INTERCEDE, for example, have already done so in their excellent briefs.



However, we do want to say a few words on the very regressive focus of this bill on reducing the
security of immigrants in regards to their rights to stay in Canada. Although Bill C-11 includes a
definition of “permanent resident”, it introduces the new category of “foreign national”

(1 'étranger in French) to describe all non-citizens. In doing so, this bill symbolically declares that
immigrants will remain “the other” in Canada. This bill further entrenches the
disenfranchisement and second class status of non-citizens, reminding them that they remain,
above all, “foreign.” The symbolic exclusion of immigrants is further reinforced in the bill by
provisions that create a new burden on the permanent resident to carry an immigration status
card, prove that .she or he is indeed legally entitled to stay in Canada and subject them to
increased power of examination and detention by immigration officials, not just at the border but
at any time. We note that, unlike C-31, the new bill reinstates the right to an oral hearing for
permanent residents in the case of appeals on the loss of status. However, we remain concerned
that certain categories of permanent residents will be barred from an oral hearing in
circumstances where they face the prospect of being stripped of their status, without regard to the
length of time that they have resided in Canada, or the consequences of such a decision on their
lives in the future (s. 64). Such measures exacerbate the existing inequality of immigrants and

refugee women and, as a consequence, of women in colour.

Recommendation:

1. We recommend that the concept of “foreign national” not be introduced in our
immigration law, and that the bars on appeals for permanent residents found
inadmissible be removed.

1. A HUMAN RIGHTS FRAMEWORK

1.1 Mainstreaming a gender perspective

In a brief submitted in 1999 to Citizenship and Immigration Canada, entitled "Gender Analysis
of Immigration and Refugee Protection Legislation and Policy", this Ad Hoc Commiittee argued

that immigration has a differential impact on women and men. We suggested that the



immigration review process offered opportunities to determine how immigration legislation and
procedures specifically impacts on women. In other words, we recommended that the

government proceed with a gender-based analysis of immigration law and procedures.

This recommendation was consistent with stated government policy. Indeed, the federal
government adopted in 1995 a policy, in its Federal Plan for Gender Equality, which required
federal departments and agencies to conduct gender-based analysis of any future policies and
legislation. In September 1995, the Canadian government also signed the "Beijing Platform for
Action"” (PFA) that sets as goals gender equality, development and peace, and more specifically
engages states to consider the gender impact of laws, policies and programs. More recently,
Canada participated in the Special Session of the United Nations General Assembly on the
further actions and initiatives to implement the Beijing Platform for Action. In the final outcome
document that was adopted by the General Assembly on June 10, 2000, commits themselves to

"mainstream a gender perspective into national immigration and asylum policies.”

While gender-based analysis is an extremely important tool in determining policy areas which
will negatively affect women or further entrench existing inequality, and while the federal
government has committed itself on the national and international scene to conduct gender-based
analysis in the course of law reform initiatives, it does not seem to have done so in the context of

drafting Bill C-11.

Recommendation:

2. We recommend that an extensive gender-based analysis of Bill C-11 be conducted before
the third reading of Bill C-11.



1.2 Adopting a Human Rights framework

In a historical context where immigration law has been developed in the last two centuries on
explicit racist and sexist biases and discriminatory policies, it is essential to mark a departure
from the past, and engage the 21% century with a strong commitment in favour of respect, dignity
and equality. In this regard, NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and the
Table féministe are pleased that Bill C-11 makes direct reference to the Canadian Charter of
Rights and Freedoms (the Charter) and in particular, the principles of equality and freedom from
discrimination. However, we are disappointed that the bill fails to explicitly incorporate the
international and regional human rights treaties to which Canada is signatory and identify among
its objectives, a commitment to interpret and apply all of the bill’s provisions in a manner that
complies with these instruments. This proposed "framework” legislation is indeed very timid in
its recognition of the importance of human rights, while at the same time providing extensive

details on different mechanisms for control, sanction and deportation.

The proposed legislation should give substance to Canada’s concrete commitments to upholding
these international standards. More specifically, it should make explicit reference to Canada's
obligations under the Convention on the Elimination of all Forms of Discrimination against
Women (CEDAW), in particular its obligation to "take all appropriate measures, including
legislation, to modify or abolish existing laws, regulatidns, customs and practices which
constitute discrimination against women." Given the discriminatory impact of many aspects of
the current Act on women, we believe that it is important to mark an explicit determination to
break with historical practices that sustain women's inequality. As INTERCEDE writes in its
excellent brief: "Such an iniportant piece of legislation as Bill C-31 needs to reflect Canada's
avowed dedication to the advancement of the status of women throughout the world - including
that of refugee and migrant women - and we must ensure that no legislation is being passed

without a serious intent to correct the historical disadvantage which women continue to suffer."

NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and the Table féministe also consider



that children's rights must be explicitly protected in the proposed legisiation. While Bill C-11
does take into account the best interest of the child for certain decisions respecting immigrants
and refugees, this test must be more clearly expressed and more broadly applied. Currently,
section 25(1) requires the minister to take into account the best interests of the child in cases of
humanitarian and compassionate considerations. The best interests of the child are also
articulated in section 28(2)(c) dealing with loss 6f permanent residence due to absence from
Canada and in section 67(1)(c) in appeals before the Immigration Appeal Division. Canada has
an obligation under the United Nations International Convention on the Rights of the Child to
make the best interest of the child a primary consideration in all decisions taken under the new
Act. Article 3 of the Convention, to which Canada is a signatory , states that in "all actions
concerning children... the best interest of the child shall be a primary consideration.” The new Act
should expressly state that all decisions taken under the 4ct must make the best interests of

children a primary consideration.

Finally, given the ongoing discrimination in the current Immigration Act against gay and lesbian
spouses, and the absence of any legislative protection afforded to same sex couples in the
proposed Bill C-11, we consider that it is very important to explicitly recognize the equality

rights of gays and lesbians in and under immigration law and practice.

Recommendations:

3. We reconimend that Bill C-11 not be presented in third reading before thorough review of
the impact of the proposed legislation on ethnic and racial minorities, and in particular

on women of color.



2. FAMILY CLASS IMMIGRATION

2.1 Family reunification as a human right

Bill C-11 provides, at section 3(1) “The objectives of this Acf with respect to immigration are...
d) to see that families are reunited in Canada.” This provision is in our opinion not sufficiently
detailed to allow for an effective recognition of family reunification, as a fundaméntal human
right. Indeed, the department’s overview of the legislation betrays a strictly utilitarian approach to
the question: “Canadians have always believed that people who immigrate to Canada will
establish themselves more easily if they are éuppoﬁed by their family. This is why Canada’s
immigration policies promote and support the sponsorship of family members.” In certain
important respects, elaborated below, the bill casts family reunification as a “privilege” rather
than a fundamental right, as expressly recognized by international law. For example, the
Universal Declaration of Human Rights states at article 16: “The family is the natural and
fundamental group unit of society and is entitled to protection by society and the State.” The
Convention on the Rights of the Child, Article 9 provides that: "State parties shall ensure that a
child shall not be separated from his or her parents against their will, except when competent
authorities subject to judicial review determine, in accordance with applicable law and
procedures, that such separation is neceséary for the best interests of the child..." In conducting its
review of Canada’s initial report under this Convention, the UN Committee on the Rights of the
Child expressed its concern over Canada’s “insufficient measures aimed at family reunification
with a view to ensure that it is dealt [with] in a positive, humane and expeditious manner”; and
recommended that measures be taken to avoid expulsions causing the separation of families
(para. 13). These comments were reiterated last year by the Inter-American Commission on
Human Rights in its Report on the situation of human rights within the Canadian refugee

determination system (February 2000).



Recommendations:

3. We recommend that family reunification be expressly recognized as a fundamental human
right, with reference to the above mentioned international human rights instrument and
that section 3 of Bill C-11 expressly state that family reunification must be fostered and
encouraged within Canada.

6. We recommend that the sponsorship regime should be developed in such a way as to
effectively facilitate the reunification of families and the successful establishment in
Canada of new immigrants, that it foster and promote the equality of women and that its
provisions be interpreted in a liberal way, consistent with a pro-active approach to
recognizing family reunification as a fundamental human right.

2.2 Family class: who 18 in, who is out?

Bill C-11 defines the selection of permanent residents from the family class in the following
manner at section 12(2) "A foreign national may be selected as a member of the family class on
the basis of their relationship as the spouse, common law partner, child, parent or other

prescribed family member of a Canadian citizen or permanent resident.”

The current Acf does not define the “family class”, but section 2(1) of the Regulation does, by
naming spouses and fiancées (but not common law couples}), children, parents and grandparents,
orphans and sole relatives in Canada. Basically, Bill C-11 will thus take away the explicit
reference to the right to sponsor grandparents, leaving their - and other categories of “prescribed
family members” - rights to immigrate in Canada up to the goodwill of the regulators. Given the
importance of family Ireunification, we submit that the proposed legislation should not restrict

existing categories of family class members.

NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and the Table féministe are very
pleased that the proposed regulations will put an end to the ongoing discrimination against gays
and lesbians by recognizing same-sex common law relationships . This change will bring

immigration law in line with Canadian equality rights jurisprudence, since the Supreme Court of



Canada has stated very clearly that time has come to formally abolish discrimination based on
sexual orientation. However, we are concerned that if the rights of same-sex partners are only
recognized in regulations or policy directives, that this would result in a precarious recognition of
the equality rights for gays and lesbians, given the current political context. In addition, the
exclusion of the Immigration Act from the ambit of the Modernization of Benefits and
Obligations Act passed in June 2000, creates a legal vacuum for gays and lesbians in immigration
law. For this reason, we consider that it would be wise to explicitly recognize same sex relations

in the text of the proposed bill.

Bill C-11 also seems to be creating two categories of family class immigrants by distinguishing
between spouses and children, and “prescribed family members.” Indeed the minister has
announced that under new regulations, spouses and common law partners will benefit from a
reduced duration of the sponsorship undertaking (from 10 to 3 years), and they - as well as
children - will not be held to the inadmissibility rules based on health (s. 38(2)). NAWL,
WCDWA, NOIVMWC, WC LEAF, the MOFIF and the Table féministe consider that it is
appropriate to recognize a special status to the conjugal relation, and develop specific rules that

take into account historical and current patterns of gender inequality within the marriage.

However, revised immigration legislation must also consider implementing measures which
recognize the significance of extended families and intimate friendships, in other words,
measures which permit sponsors to define the family. Indeed such an orientation was
recommended by the Legislative Review Advisory Group's reportentitled Not Just Numbers, A
Canadian Framework for Future Immigration, 1997 which reads: "The requirements of the new
family class should reflect the principles that 1) the definition of the family is evolving over time
and differs among cultural and ethnic communities... The legislation should, to the extent
possible, permit sponsors to define family" (p. 45). The legislation and policy must recognize the
positive contributions which extended family members bring to the family in facilitating
settlement and general well-being. The skills and resources of extended family members provide

essential support in terms of ¢hild care, social and emotional support and financial income.
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Recommendations:

7. We recommend that the basic elements of the family class be explicitly defined in the Act,
and that no previously recognized family class members be excluded from the ambit of the
law, particularly grand-parents.

8. We recommend that same-sex pariners be formally granted the same rights as
heterosexual spouses in the Act; and that it not be left to regulations.

9. We recommend that the sponsorship regime proposed in Bill C-11 be specifically
tailored to respond to the unique gender dynamics involved in spousal sponsorships,
laking into account systemic sexual, racial and class discrimination.

10. We recommend that Bill C-11 allow for the sponsorship of extended family members and
other significant relationships to the sponsor; and that all members of the family class be
exempt from medical admissibility requirements.

2.3 The Sponsorship Regime

Sponsorship is one of only three stated criteria in Bill C-31 for selecting permanent residents to
Canada: section 12 of the bill provides that “foreign nationals” can be selected as members of the

“economic class”, the “family class” or as refugees.

Bill C-11 formally recognizes a sponsorship "regime” at section 13, under the heading
“Sponsorship of Foreign Nationals” (“régime de parrainage” in French) . However, the different
sections that define this sponsorship regime are scattered all over the bill: we find them at
sections 3(1)d), 12(2), 13, 14(2)(e), 38(2), 145(2), indirectly engaged at section 8, and in

provisions relating to landing on humanitarian and compassionate grounds, for example.

In its proposed form, it is almost impossible to have a clear and concise understanding of the
sponsorship regime, For the sake of ensuring a comprehensive and understandable body of law

on the sponsorship benefits and obligations, it would be preferable to regroup all provisions

i



relevant to the sponsorship regime in one distinct section of the Act. This would also greatly

enhance popular legal education initiatives and the access of the general public to legislation.

Bill C-11 does not mention many important characteristics in the proposed sponsorship regime,
such as: the recognition of same-sex spouses, the reduction to three years of the sponsorship
undertaking between spouses and common law partners, the increase to 22 years (from 18) of the
age for “dependent children”, the lowering of the age at which a Canadian or permanent resident
may sponsor from 19 to 18 years; and new rules to allow for landing from within Canada, for
instance. These elements of the regime will all be left to regulations, ministerial discretion and
directives. We are concerned that this constitutes a fundamental lack of transparency and will
exacerbate the current problems of undue complexity, excessive discretion and legal uncertainty

for interested parties.
Recommendation:

11.  We recommend that all relevant provisions of the sponsorship regime be regrouped in
one section of the bill and that the most important characteristics of the proposed regime
be explicitly stated in the Act and not be left to regulations. This would enshrine crucial
aspects of the regime in the text of the statute, and thus provide specific rights and
entitlements for immigrants and sponsored women.

2.3.1 The right of a sponsored person to permanent residence

Section 13 defines who may sponsor a family member: "A Canadian citizen or permanent
resident may, subject to the regulations, sponsor a foreign national who is a member of the family
class”. However, the bill contains no clear definition of the rights or entitlements of the
sponsored person. Consistent with the bill’s evident intentions and in order to avoid any
confusion, the bill should explicitly state that family class immigrants who immigrate to Canada

in order to be reunited with a family member have a right to obtain permanent residence in

Canada.
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Recommendation:

12.  We recommend that it be explicitly stated in the bill that a member of the family class who
immigrates to Canada in order to be reunited with a family member has a right to obtain
permanent residence in Canada.

2.3.2 Relieving the burden of the sponsorship undertaking

The current Act is silent with respect to the requirements of the “sponsorship undertaking.”
Indeed, the regulation does not even mention it. This fundamental element of the sponsorship
regime is defined in guidelines (IMM 1344B ). In this sponsorship undertaking, the sponsor
enters into an agreement with the federal government to provide for the essential needs of the
sponsored person, and he guarantees that she will not require social assistance or any other
similar program as listed in Schedule 6 of the Immigration Regulations. The agreement is
effective for a period of 10 years and neither the length nor the substance of the obligations can

be modified, even if the circumstances of the sponsor or his spouse changes.

Thus, as the Table féministe francophone de concertation provinciale de 'Ontario has written, the
price to be paid for immigrant spouses who wish to have the prospect of a life together in Canada
is very high, because they are obliged to submit to the obligations imposed by the sponsorship
undertaking. It seems unfair to require that the spouse commit in advance and for a period of
years to reimburse the entire amount of certain basic income security benefits that may be given
to his spouse, even if he does not have the means to pay. His personal circumstances may
change, he may lose his job, have an accident, or undergo a change in family circumstances. In
addition, the circumstances of the sponsored woman may also change without his being
responsible for the change: she may loose her job because of government cutbacks, racial

discrimination or sexual harassment for example.

The woman is indebted to her husband through sponsorship and is forced to depend on someone

who is not necessarily able to ensure that her essential needs will be looked after. The result is

13



that immigrant families are penalized by these policies because they cannot count on the same
government support that is given to other families. This policy imposes on the immigrant family
~ the obligation of assuming expenses that are normally covered by the government as part of its
responsibility to respect and promote the fundamental human rights of all persons living in

Canada.

The sponsorship undertaking stipulates that the sponsor must reimburse all welfare benefits
received by the sponsored person. As long as this is not done, he will not have the right to
sponsor another family member. His ability to pay and the reason why he is unable to pay are of
no consequence. This situation is all the more inequitable because in family law, spouses are

required to pay spousal support but only according to their means, among other criteria.

The consequences for the sponsored woman can be even more devastating. For instance, in
Ontario, sponsored immigrants are subject to a minimum $100.00 deduction from social
assistance allowances when they separate from their sponsors. This deduction is made even under

circumstances where the sponsor is not or is refusing to pay child support.

We agree with the Table féministe that it is essential to assimilate the sponsorship undertaking to
the legal obligation of support owed by the spouses. To accomplish this, the undertaking should
specify that the sponsor commits to providing for the essential needs of a sponsored person and to

reimburse any welfare he or she may have received, but only according to his capacity to pay.

Finally, the minister has announced that the length of the sponsorship undertaking will be
reduced, by regulation, to three years in the case of spouses and common law partners. We
consider that the length of the sponsorship undertaking should be reduced to three years in all
cases. Indeed, a permanent resident can have her citizenship after three years, and we suggest that
it is important that the law treats all immigrants in this situation as if they where indeed citizens.
However, under existing law, the effects of the sponsorship uhdertaking continue to have effect
even after the sponsored person has acquired citizenship, literally resulting in a second class

citizenship for many immigrant women.
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Recommendations:

13. We recommend that the sponsorship undertaking be assimilated to a family support
obligation. In particular we recommend that the support obligations of the sponsor be
determined on the basis of his or her actual capacity to pay during the length of the
sponsorship undertaking.

14.  We recommend that the sponsorship undertaking not exceed three years, in any case.

2.3.3 Spousal sponsorship

In the context of a conjugal relationship, when a woman is sponsored by her husband, the legal
bond of dependency that is created by the sponsorship undertaking unbalances the power
relations between the spouses in such a way as to exacerbate existing patterns of inequality in
marriage. Women are already in a subordinate or unequal position in the family, the labour
market, as well as in legal and political institutions. In a context of systemic racial discrimination,
the condition of inequality is compounded for the majority of immigrant women when they are
compelled by the current sponsorship regime to be dependant on their husbands for their most
essential needs. Indeed, both the sponsorship undertaking and the sponsorship agreement hinge
on the principle that the sponsored persons essential needs will be taken charge of by the sponsor,
and that she will nof resort to social assistance or any other of the regulated support programs.
The information provided by federal authorities lead many sponsored women to believe that they
are not entitled to welfare benefits at all. Although sponsored women may receive welfare
benefits, they are not entitled to them and their sponsor must refund the state for the complete
amount paid out. This regime of de facto privatization of basic social security on the part of the
federal government often creates a dynamic of dependence and subordination between women

and men in the spousal relationship, undermining immigrant women’s equality rights.

In addition, as the Table féministe points out, the sponsorship undertaking creates a kind of

“debt” for the sponsored woman. This indebtedness can profoundly transform the spousal
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relationship, because it puts the woman in a position in which it may become difficult for her to
refuse a request or an order from her husband. Indeed, some husbands use this situation to try to
establish their marital authority. Thus sponsorship introduces a power imbalance in the conjugal
relationship, because women are legally constructed as dependents of their husbands. In many
cases, the sponsorship regime creates a dynamic of dependence and subordination within the

couple, whereas in the country of origin their relationship might have been based on equality.

The dependence engendered by the sponsorship undertaking as well as the power conferred upon
the spouse through his control of initial immigration procedures renders the sponsored woman
very vulnerable to control tactics and spousal violence. In many cases, women have to tolerate
the abuse out of fear that their spouse would withdraw sponsorship, which they may do up and
until a sponsored woman has received her permanent residency. In other cases, the men use
sponsorship as a way of exerting social and economic control over their spouses. The formal
dependency that is imposed by the sponsorship undertaking places women in a symbolic relation
of subordination where they are under the guardianship and authority of their husbands. Indeed,
this legal dependency, when played out in a conjugal setting, consolidates the traditional role of
the husband as head of the family and promotes the reproduction of historical patterns of
patriarchal control. As the Table féministe points out, sponsored women are submitted to a sort of
“family government”, exercised more or less benevolently by the husband. In a society where
the law has historically supported male dominance over women and where discrimination and the
inequality of women remain systemic and systematic, such a policy is not neutral. On the
contrary, this government policy is prejudicial to women and has a discriminatory impact that is

contrary to Charter equality rights.

This is why we recommend that there be no obligation to submit to a sponsorship undertaking in
situations of family reunification between spouses. Such a policy would not only ensure that
immigration law does not exacerbate women's inequality, it would also eliminate current
discriminatory practices between different types of families. Indeed, under the current legislation

not all immigrant families are obliged to sponsor members of their families. In fact, an
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immigrant who meets the criteria for selection as an “independent” immigrant may receive
permanent resident status for himself or herself as well as for “dependents included in the
application”, notably his or her spouse. The immigrant woman who obtains permanent residence
as a “dependent who accompanies™ obtains permanent residence without being subject to the

obligations of the sponsorship undertaking.

Persons who are recognized as political refugees may also bring members of their families to
Canada without having to enter into a sponsorship agreement, although currently this process is
fraught with delays. The government should fully recognize the right to family reunification

between spouses, without discrimination.

Recommendation:

15. We recommend that permanent residence be granted to persons immigrating to Canada
to be reunited with their spouses without subjecting them to a sponsorship undertaking.

2.3.4 Bars to Sponsorship

Currently, while sponsors are not required to meet settlement arrangements to sponsor a spouse
or dependant children, section 19(1)(b) makes anyone inadmissible where there are reasonable
grounds to believe that the sponsored person might end up on social assistance. Bill C-11 retains
this gfound of inadmissibility in section 39. In addition, the minister has announced the
government proposes to “deny sponsorship privileges to people in receipt of social assistance
other than for reasons of disability (with flexibility to facilitate entry of some family members on
compassionate grounds if their presence in Canada is likely to improve the financial situation of
the family)” (Explanation of Proposed Regulations, p. 7). This new proposal denies family
reunification on the basis of economic status, and will introduce blatant discrimination on the

basis of social condition into the Immigration Act.
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Internationally, the United Nations Committee on Economic, Social and Cultural rights expressed
concern about this issue in December 1998 in its concluding observations under Canada's
periodic review. The committee urged federal, provincial and territorial governments "to expand
protection in human rights legislation to protect poor people in all jurisdictions from
discrimination because of social or economic status.” The Canadian Human Rights Act Review

Panel did just that in June last year, by finding as follows:
Recommendation:

16.  We recommend that the new Act not discriminate on the basis of "receipt of social
assistance” in cases of family reunification. That section 39 of Bill C-11 not apply to
family reunification and that people in receipt of social assistance continue to be eligible
to sponsor immediate family members.

17. We recommend that section 40(2)(b) be amended to state “paragraph (1)(b) does not
apply unless there is evidence that a sponsored person was personally and directly
involved in any misrepresentation by their sponsor and the Minister is satisfied that the
facts of the case justify the inadmissibility. ”

18. We recommend that new regulations do not impose a bar on sponsorship eligibility for
persons convicted of a crime related to domestic abuse.

2.3.5 The execution of the sponsorship undertaking

While Bill C-11 is silent on the nature of the sponsorship undertaking and the specific obligations
that it entails, it does contain a provision on the binding nature of the sponsorship undertaking on
the sponsor, at section 13(3): “An undertaking relating to sponsorship is binding on the person
who gives it.” In addition, section 145(2) provides that “an amount that a sponsor is required to
pay under the terms of an undertaking is payable on demand” to both federal and provincial
governments. Sections 146 - 147 provide for certificates and garnishment for “all or part of the
money otherwise payable.” Any amount due by a sponsor may be “certified” by the minister

(without delay or after 30 days). This certificate, once filed and registered in the Federal Court,
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has the same force and effect “as if the certificate were a judgment obtained in the court for a
debt of the amount specified in the certificate” (see s. 146(2)). There is no reference in these
provisions to the person’s ability to pay, nor are there any appeal mechanisms to remedy a
possible mistake by the minister or her staff against this draconian power to execute the
sponsorship undertaking. We are concerned that this special procedure may in some instances

violate the rights of sponsors, in particular as it relates to basic rules of fundamental justice.
Recommendation:

19.  We recommend that prior to implementation, the federal government should undertake
further study of the operation and potential discriminatory impact of the special
certificates provided for in the bill. In particular, consideration should be given to
amending the Bill to include an explicit exception to the right of the Minister to pursue
certificates against defaulting sponsors where warranted by humanitarian reasons; and
accessible procedures for determining the existence of such reasons or other factors that
would justify recission of a certificate or garnishment order. We recommend that
enforcement of sponsorship undertakings be modelled on family support obligations.

3. HUMANITARIAN AND COMPASSIONATE APPLICATIONS

Under the current Act, immigration officers can exempt applicants from the section 9(1) visa
requirement, but if they are otherwise inadmissible under the Act, the applicant cannot be landed.
Those who are medically inadmissible live in Canada in “limbo” on a minister’s permit’s for a
minimum of five years before they can be landed, and those on social assistance are on a
Minister’s permits indefinitely. The current practice of leaving people in “limbo” for many years
seriously impedes successful settlement and integration and serves no useful purpose.
NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and the Table féministe welcome the
elimination of this two stage process, and the consolidation of the Humanitarian and
Compassionate application into one decision, under section 25, which leads directly to permanent

residence status.
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Notwithstanding this positive development, we have concerns about the lack of a definition of
“Humanitarian and Compassionate” in the Act itself, which we believe gives rise to the
arbitrariness which has been evident in the past, in the interpretation of the phrase by individual
immigration officers. We are concerned that the lack of definition within the legislation will
mean that there will continue to be little consistency in the interpretation of this category. This,
combined with the fact that decisions as to what constitute humanitarian and compassionate
grounds will be made by individual immigration officers and refugee board members, means that

these officers will have unlimited discretion, leading to arbitrary decisions.

The failure to define “Humanitarian and Compassionate” is symptomatic of a lack of a normative
framework for assessing applications, and is another consequence of the lack of integration of a

human rights framework and gender perspective in the legislative reform process.

Applications on the basis of humanitarian and compassionate grounds have historically been one
way of achieving landed status in Canada where a person does not meet the eligibility
requirements to immigrate through the prescribed classes, and is not a Convention refugee.
Under the current Act, as a matter of policy, the granting of status on humanitarian and
compassionate grounds generally requires the applicant to show that, if returned home, she would
suffer undeserved or disproportionate hardship. However, she also must be able to show an
ability to be financially self-sufficient if she remains in Canada. Women may lack, for a number
of reasons, the work experience, both in Canada or in their home country, to fulfill this criteria, or
they may have been in low-paying, low-skill jobs that still make them ineligible. A woman may
have child care responsibilities that preclude her from being able to meet the self-sufficiency
criteria at the time of her application, but she may be able to do so in the future. The failure to
take these factors into consideration means that many women are denied landing, even though
their situation is one which would otherwise warrant a “humanitarian” and “compassionate”
response. This is why we recommend that the requirement for successful establishment in
humanitarian and compassionate applications be eliminated from regulations and policy

guidelines.
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Applicants for “humanitarian and compassionate” consideration are required to pay a $500
processing fee in addition to the $975 “right of landing fee.” We believe these fees pose a
systemic barrier for immigrant women and other disadvantaged groups. Further, under the current
Act, there is no automatic stay of any removal order, pending a decision on a humanitarian and
compassionate application. Applicants must obtain a judicial stay, in the federal court with all of
its attendant expense and uncertainty. In recognition of the human rights underpinnings of any
humanitarian and compassionate application, NAWL, WCDWA, NOIVMWC, WC LEAF, the
MOFIF and the Table féministe recommend, that like refugee claimants, applicants for
humanitarian and compassionate consideration should be fully protected from removal pending

consideration of their applications.
Recommendations:

20.  We recommend that what constitute humanitarian and compassionate grounds be defined
within the proposed Immigration and Refugee Protection Act.

21.  Werecommend that financial self-sufficiency not be a requirement for permanent
residency on humanitarian and compassionate grounds.

22.  We recommend that processing and landing fees be eliminated for all “H and C”
applicants and that a stay of removal pending any humanitarian and compassionate
application decision be automatic, and not contingent on a court order. We further
recommend that the “right of landing fee” be eliminated for all categories of immigrants
and protected persons.

4. TEMPORARY WORKERS

4.1 In Canada Landing Class for Temporary Workers

We commend the government for creating this entry category for temporary workers as well as

proposed regulations which would allow for in-Canada landing of such workers and employment
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authorizations for their spouses. However, we share the concerns that have been expressed by
INTERCEDE concerning the expansion of a temporary work system and the creation of a greater

class of residents in Canada who will not benefit from permanent residency.

The bill recognizes that persons on temporary employment authorizations working in Canada
make a significant social and economic contribution by their presence and their labour. Canada’s
current immigrant selection criteria attempts to anticipate future performance in the labour
market through such factors as education, language skills, etc. However, temporary workers who
actually demonstrated their adaptation to the demands of the Canadian labour market by retaining
employment provide the most direct and cogent evidence of productive labour market

participation.

The framework legislation does not articulate any criteria for in-land landing of temporary
workers, though the Explanation of Proposed Regulations indicates that eligibility will depend on
qualification as skilled workers and the existence of an on-going validated job offer. We
advocate that this proposal be modified to require the completion of at least one year of
employment under a valid employment authorization as the main or predominant factor

determining eligibility for landing.

The United States has recognized that proven past performance in the labour market, as measured
by a pattern of consistent employment, is sufficient for purposes of acquiring permanent |
residence. This approach is applied in U.S. immigration legislation in respect of computer

workers on H1-B visas, as well as returning seasonal agricultural workers.

A significant number of migrant women enter the Canadian labour market on temporary
employment authorizations. Some of these women perform jobs traditionally identified as ‘low-
skill’, a designation that often accompanies so-called ‘women’s work’. As the Ad Hoc
Committee states in its Gender Analysis of Immigration and Refugee Protection Legislation and

Policy, the current points system “reproduces the sex bias associated with traditional skill
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evaluation approaches” and “devalues the expertise most often associated with women’s work.”
Regardless of the label attached to these occupations, women’s continued recruitment and
employment proves that they make a net contribution to the Canadian economy, which is one of

the main outcomes the point system attempts to predict.

NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and the Table féministe submit that
assessing temporary workers on their actual performance in the Canadian labour market is both
more accurate and less discriminatory than the application of factors designed to predict future
performance in the absence of direct evidence. For example, the projection that Canada will
require only workers in certain ‘high skill” occupations is speculative; examining the range of
occupations for which Temporary Employment Authorizations are actually provided
demonstrates the diverse range of skills and occupations that the labour market genuinely

requires.

Finally, we note that the section setting out discretionary criteria for landing of undocumented
workers on humanitarian and compassionate grounds has been removed from the current
Immigration Manual. NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and the Table
féministe urge the government to restore and revise the section on undocumented workers in
order to appropriately guide the discretion of decision makers in an equitable and non-
discriminatory manner. The decision of the Supreme Court of Canada in Baker v. Minister of

Citizenship and Immigration provides useful direction in this regard.

Recommendations:

23.  We recommend that one year’s employment on a valid TEA be the main landing criterion
for all applicants under the “In Canada Landing Class for Temporary Workers.” Where
TEAs are issued for less than one year, the accumulation of twelve months of employment
under valid TEAs will suffice.
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24,  We recommend that undocumented temporary workers employed in a lawful occupation
be eligible to apply for landing on the humanitarian and compassionate grounds. The
government should formulate and enunciate fair, relevant and non-discriminatory criteria
to assist decision makers in the exercise of their discretion.

4.2 The Live-In Caregiver Program

Bill C-11 makes no explicit mention of live-in caregivers, nor do any background materials
indicate if or how it will be addressed in regulations. It is unclear whether the government will
effectively return the elements of the program to the status of discretionary administrative
guidelines. This would reinstate the very situation that precipitated litigation in the early 1990s,
leading to the demise of the FDM program and the creation in 1993 of the “live-in caregivers in

Canada class” under the Immigration Regulations.

The Live-In Caregiver Program puts foreign domestic workers into their own ‘special’ class.
From a historical perspective, it is evident that as Third World women of color came to dominate
the occupation in Canada, the unique entry, residence and family reunification policies governing
them grew increasingly restrictive and coercive. Compared to the conditions of entry for
independent immigrants (the other category of entry for persons filling long term or chronic labor
gaps), the criteria imposed on live-in caregivers clearly expose a racialized and gendered
inequality of treatment, contrary to the anti-discrimination provisions in Canadian and

international human rights law.

At present, the combined effect of temporary migrant status, and the compulsory live-in
requirement for these workers create circumstances that promote the economic, physical and
psychological exploitation of these workers. We adopt the descriptions by INTERCEDE and
West Coast Domestic Workers Association regarding specific hardships endured by live-in
domestic workers, including non- or under-payment of wages, unremunerated overtime work, .
léck of food and privacy and proper accomrnodation, family separation, etc. We fully endorse

their call for an abolition of the live-in requirement. If, as the government insists, there is no
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demand for live-out domestic work, then caregivers will perforce live-in in order to fulfill the
occupational requirements of their TEA. If demand exists for live-out childcare, there is no
reason caregivers should be denied the opportunity to exercise their preferred option while
continuing to fill an existing labour need. Tt should be noted that where employment and working
conditions are satisfactory and meet contractual expectations, caregivers may and do choose to
live-in for financial reasons. In addition, temporary employment authorizations should be
employment rather than employer specific. If the government is concerned about confirming the
new employment arrangement, it can require domestic workers and/or their new employers to
register the change with Citizenship and Immigration Canada. It serves no one’s interests for a
domestic worker to remain in an abusive or otherwise unsatisfactory employment situation, or to
force her and her new employer to wait, because of bureaucratic impediments to timely issuance

of anew TEA.

It should be noted that not only do employers benefit from the undervalued labour of live-in
caregivers. The Canadian government, which continues to resist responsibility for ensuring
affordable, accessible childcare to Canadians, also reaps economic and political benefits from
facilitating a supply of migrant women to furnish inexpensive, private child-care to a certain

segment of Canadian parents.

We also endorse INTERCEDE’s and WCDWA’s recommendation that domestic workers be
admitted as landed immigrants, much like any other person who is qualified to work in an
occupation in demand. We recognize that the Canadian government has consistently refused to
adopt this recommendation in the past because it tacitly assumes that no one would perform live-

in domestic work unless coerced by the threat of deportation.
While we continue to support admission of qualified caregivers as permanent residents as the

only just solution, we offer the following legislative amendments to Bill C-11 which would

mitigate (though not remove) the worst aspects of the current program.
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Recommendations:

25.

26.

27,

28.

29.

30.

We recommend the assimilation of the landing requirements for domestic workers to the
In-Canada Landing Class for Temporary Workers as outlined above. The accumulation
of one year’s employment on valid TEA(s) as a caregiver would constitute the main
criterion for acquisition of permanent resident status.

We recommend that the live-in requirement be detached from the occupational criteria
for caregiving/domestic work.

We recommend caregivers on TEAs be permitted to bring their families. Those who elect
not to arrive with family members should be permitted to have their dependents’
application for permanent residence processed simultaneously with their own.

We recommend that Temporary Employment Authorizations be employment (caregiving)
rather than employer-specific.

We recommend that a pro-active independent monitoring system to examine working
conditions of foreign domestic workers be instituted.

We recommend that in-person orientations to families employing foreign domestic
workers be provided regarding their responsibilities as employers.

5. REFUGEE ADMISSIONS

5.1 Gender-based persecution

Canada, like most countries that have ratified the United Nations 1951 Convention and the /967

Protocol relating to the Status of Refugees, provides international protection to refugees only if

the persecution is "on account of" race, religion, nationality, membership in a particular social

group or political opinion.

This definition of refugee has been incorporated into the current Immigration Act and is

continued in the proposed Act without change. Persecution is tied to the deprivation of
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fundamental human rights, the markers of which are recognized in international instruments.
These include the Universal Declaration of Human Rights, and the International Covenants on
Economic, Social and Cultural Rights. In Canada, the Supreme Court has acknowledged this
human rights underpinning for refugee status in the case of Ward, where the court also formally
recognized gender persecution as being persecution on account of membership in a particular

social group.

In 1995, the chairwoman of the Immigration and Refugee Board issued guidelines on Women
Refugee Claimants fearing Gender-Related Persecution. The guidelines, intended to be used by
board members in their assessment of refugee claims work within the constraints of the
Convention Refugee definition. They are not law, and are not binding on board members. The
guidelines address four critical issues; the extent to which women fearing gender related
persecution can rely on the five enumerated grounds of persecution; when does sexual violence or
other forms of prejudicial treatment of women amount to persecution; what evidence is required;
and what special problems do women face in advancing their refugee claims. Most important
however is the official recognition that severe discrimination on the grounds of gender, at the
hands of either private citizens or the government, can be considered persecution, and that
women who are persecuted for failing to conform to religious, social and cultural practices can

also be recognized as refugees.

Despite the promise of the Gender Guidelines, the past five years have shown that they have not
lived up to initial expectations. Unfortunately, the Gender Task Force set up to develop the
guidelines and oversee their implementation, has been disbanded, and many board members
choose to ignore the guidelines in their decisions, even in cases which call out for their
application. In Canada, being part of the social group of women is not enough, women have to
show they are part of some particular sub-group. This has led the Immigration and Refugee
Board and the courts to define particular social groups in convoluted ways. "Women in China
who have more than one child and face forced sterilization", "Trinidadian women subject to wife

abuse”, "Russian women subject to wife abuse" are some examples. Defining the limits of the
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group always presents problems. In addition, we find that the universality of discrimination
against women acts as a barrier to the recognition of their individual refugee claims, because they
are inevitably judged in references to our own standards. Our Federal Court of Appeal in Meyers

found that "women" cannot be a particular social group, because they constitute half of humanity.

To amend the refugee definition to formally include gender in its own right, or as part of a larger
open ended list of social groups, would formally recognize the judicial interpretations which
recognize gender persecution, and provide an international example of Canada’s commitments to
many of the United Nations' declarations, treaties and conventions which address gender-based

discrimination and the rights of women.
Recommendation:

31.  Werecommend that the refugee definition be amended to formally include gender in its
own right, or as part of a larger open ended list of social groups. In any case, “social
group” should be defined in Bill C-11 as explicitly including gays and lesbians.

5.2 Refugee Family Reunification

Under current immigration laws, refugee family reunification is possible only when Convention
refugees become landed immigrants. Under the current Act, after the Immigration and Refugee
Board determines a person to be a Convention refugee, a separate application is made to
Citizenship and Immigration for landed immigrant status. Refugees are entitled to include any
overseas dependants whose whereabouts are known, and the entire family must be landed
simultaneously. As the current Act ties family reunification to the achievement of landed
immigrant status, in those circumstances where landing is delayed, family reunification is also

delayed.

NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and the Table féministe welcome the

announced one year window of opportunity for the landing of refugee families, but notes this
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measure will not address the problems of refugee family reunification where landing for the

refugee is delayed.

5.2.1 Lack of Identity Documents Delays Landing

Since 1995, Convention refugees without identity documents cannot be landed because of section
46.04(8) of the Immigration Act. Pursuant to the “Undocumented Convention Refugee in Canada
Class” and a recent policy change, Somali and Afghani refugees without identity documents can
be landed after a three year wait (reduced from the previous requirement of five years). Proposed
regulations indicate that the waiting period for all undocumented refugees who are unable to
obtain identification documents from their country of origin because there is no central authority
to issue documents will be three years. This measure does nothing to address the situation of
refugees who are unable to obtain identification documents for other reasons beyond their
control, including fear that applying for them may put family members left behind at risk. All
these refugees in "limbo" are denied family reunification either permanently or during the waiting
period. As noted by Professor Guy Goodwin-Gill in an opinion prepared for the UNHCR in May
2000, Canada’s treatment of refugees without identity documents is not compatible with

obligations under the 1951 Convention relating to the Status of Refugees.

5.2.2 Security and Criminality concerns Delay Landing

Recent security and criminality amendments have broadened the inadmissible classes. Where the
refugee in Canada is inadmissible for reasons of criminality, the family cannot be reunited until a
pardon is granted and landing is obtained. In these cases family reunification is denied during the

waiting period for the pardon, or permanently if no pardon is granted.
Similarly, in cases where there are security problems, landing can be delayed or denied entirely.

With heightened security scrutiny, and no additional resources, CSIS and the Department of

Immigration have been unable to process security requests in a timely manner with significant
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delays occurting at National headquarters. Refugees from some countries, in particular Iran, Iraq
and those of Kurdish origin, can wait many years for a security clearance. All of these refugees

in "limbo" are denied family reunification, either permanently or during the waiting period.

As the announced one year “window of opportunity” applies only to refugees and members of the
humanitarian class who have been landed, the measure will not address the serious family

reunification problems for refugees where landing is delayed or denied.

5.2.3 Processing Delays

Even in cases where there are no identity, criminality and security concerns, processing can
routinely take years, particularly if the remaining family members are located in central Africa
and require processing through the Nairobi High Commission. Subject to limited exceptions (ss.
34(2), and 38(2)) Bill C-11 requires that Convention refugees and any dependants for whom
landing is sought must all be admissible. In practice this means that no one can be landed until
the refugee and all the family members have satisfied Immigration that they are admissible. When
family members remain in precarious situations, under conditions where communication is
extremely difficult, satisfying immigration requirements can sometimes be almost impossible.
The visa office in Nairobi has openly acknowledged the difficulties in processing applicants in
central Africa, where in 50% of the cases, written communications never reach the applicant.
Meanwhile, because the refugee is not landed, they cannot travel outside Canada in an effort to
locate and facilitate the processing of their families. ' The requirement for simultaneous
processing means that if all the family members cannot be located, or there are logistical
difficulties with one member, then no one can be landed until these difficulties have been

resolved (see s. 42).
Without further details, it is unclear whether the broad authority to identify a class of foreign

nationals as exempt from admissibility requirements (s. 43) and, in particular, if the announced

“window of opportunity” will alleviate any of the processing problems associated with these
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delays. Hopefully, the change will eliminate the requirement for the simultaneous landing of all
members of the refugee family, thereby alleviating some of the processing problems just
described. NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFITF and the Table féministe urge
the government to draft the “window of opportunity” regulations in a manner which provides for
the independent landing of the refugee and their dependants so as to facilitate family reunification

as quickly as possible.
Recommendation:

32.  Werecommend that Bill C-11 be amended to grant automatic permanent residence status
to all protected persons and that family reunification for Convention refugees be effected
immediately upon recognition of Convention refugee status. We recommend that visas be
issued to dependants overseas to permit them to travel to Canada for processing inland
thereby permitting family reunification for all refugees in "limbo" and significantly
reducing processing delays for all refugee reunification.

5.2.4 Refugee Family Reunification after Landing

Under the current Act, if the whereabouts of dependants are unknown on the date the Convention
refugee applies for landing, they cannot be included in the application. If a refugee is landed, and
then discovers the whereabouts of other family members, they must then sponsor them and meet
normal immigration requirements. This has meant that many refugees have been denied family
reunification because their dependants cannot meet medical, settlement admissibility

requirements, or because the refugee is on social assistance.

In recognition of the principle of family unity in the Convention relating to the Statﬁs of
Refugees, normal admission requirements should not apply to Convention refugees, even if the
refugee has been granted landing. NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and
the Table féministe welcome the announced change to the regulations to provide for a one year

window of opportunity for overseas dependants to be processed as part of a refugee’s permanent

31



resident application. While this measure will go some way to alleviating barriers to family
reunification, one year may not be sufficient in some cases. All members of a Convention
refugee's immediate family should be processed as part of the refugee’s application, no matter

when their whereabouts becomes known.

6. ENFORCEMENT

6.1 Human Smuggling and Trafficking

A recent study (J. Morrison, The Trafficking and Smuggling of Refugees: the End Game in
European Asylum Policy, for the UNHCR, Pre-Publication Edition, July 2000, hereinafter the
“Morrison Report™) has established that a large percentage of refugees who claim asylum in
Europe have been trafficked or smuggled. The Morrison Report confirms that a significant
percentage of migrants who have been trafficked or smuggled are from countries of origin that
have attracted the highest rates of asylum recognition or other humanitarian status within Europe
(including Iraq, former Yugoslavia{, Afghanistan, Somalia and Sri Lanka). While comparable data
are not publicly available for Canada, the Morrison report makes a compelling case for the need
to ensure that government initiatives to combat smuggling and trafficking activities as

transnational crime do not add to the abuse experienced by the victims of these activities.

There is an inherent contradiction between promoting the right of all individuals to seek asylum
and at the same time enforcing a broad range of interdiction measures that make it next to
impossible for bona fide refugees to gain access to asylum countries such as Canada. In this
regard, efforts to clamp down on the perpetrators of smuggling and trafficking in the absence of
conconﬁtant measures to provide safeguards and migration alternatives for refugees and other
vulnerable persons can only result in the abrogation of Canada’s stated commitment to the 1951

Geneva Convention.
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Although the media and some policy-makers treat refugees and smuggled/trafficked migrants as
mutually exclusive categories, there are documented cases where refugees can become involved
with traffickers or where involvement in the trafficking process can give rise to an asylum claim.
Women and children can be particularly vulnerable. For example, in CRDD V95-02904, 26
November 1997 (Neuenfeldt), the Immigration and Refugee Board determined a Ukrainian
woman trafficked into prostitution by Ukrainian organized criminals to be a member of a
particular social group, namely impoverished young women from the former Soviet Union.

Citing article 27 of CEDAW, the board stated that,

Y/t]he recruitment and exploitation of young women for the international sex trade by
force or threat of force is a fundamental and abhorrent violation of basic human rights.
International refugee protection would be a hollow concept if it did not encompass

protection of persons finding themselves in the claimant’s posiﬁon.

Bill C-11 expands the offences related to organizing entry into Canada and increases the penalties
associated with these offences (ss. 117-121). The bill also adds a new inadmissibility category for
engaging, in the context of transnational crime, in people smuggling and trafficking (s. 37 (1)(b))-
While draft Protocols to the U.N. Convention against Transnational Crime require states to adopt
measures to criminalize smuggling and trafficking, both Protocols include important (albeit
limited) safeguards for the victims (see Canadian Council for Refugees Bill C-11 Brief at pp. 59-
62 for a more detailed analysis of the Protocols and recommendations which we endorse). At the
same time, we share the concerns of the Government of Canada with regard to the dangers
associated with both smuggling and trafficking. Migrants often risk their lives in undertaking
dangerous journeys organized by transnational criminal networks. Women and children are
frequently at risk of sexual exploitation, enforced prostitution and other forms of indentured

labour.

NAWL, WCDWA, NOIVMWC, WC LEAF, the MOFIF and the Table féministe are concerned,

however, that the bill’s preoccupation with “improperly documented travelers”, its emphasis on
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criminalizing smuggling and trafficking, together with the increased measures of interdiction
announced in the April 2000 News Release accompanying Bill C-31, will have a differential and
disadvantageous impaét on women. Although the vast majority of the world’s refugees are
women and children, they are (and, under Bill C-11, will continue to be) systematically
disadvantaged by Canada’s overseas refugee resettlement process. Only a small fraction of this
population are able to undertake the hazardous and expensive journey to seek asylum abroad.
Most continue to languish in refugee camps in unsafe conditions - both in terms of basic health as
well as personal security. Further criminalizing trafficking and smuggling activities will only lead
to higher prices as the smugglers pass on the higher costs of doing business to their clients. The
likely result is that even fewer numbers of women and children attempting to flee persecution,
armed conflict and other forms of human rights violations will be able to do so. For them, and for
other women and children seeking reprieve from harsh and desperate life circumstances, the
spiraling cost of escape will be paid to traffickers in bonded labour, sexual violations, and other
forms of abuse. We urge Canada not to further exacerbate their suffering by criminalizing these

people as ‘illegal immigrants’.

As recently emphasized in the twenty-third special session of the United Nations General
Assembly “Women 2000: gender equality, development and peace for the twenty-first century™
[Further actions and initiatives to implement the Beijing declaration and the Platform for Action,
paras. 104a-¢], it is imperative that any anti-trafficking strategy include measures to address the
root causes of trafficking in women and girls while ensuring appropriate protecﬁon for victims. In
this regard the United States has taken a positive lead, with new legislation that will stop the
practice of immediately deporting victims and providing them interim immigration relief, and

Australia is currently contemplating similar measures.
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Recommendations:

33.

34.

35.

We urge the Government of Canada to provide victims of smuggling and trafficking with
interim immigration relief in the form of Minister’s Permits valid for a three year period.

Such relief would ensure that victims are assured immediate protection and have an

opportunity to participate in criminal and civil proceedings where appropriate. Persons
subject to such Minister’s Permits should be afforded the opportunity to access
government services, including language training and income support, to obtain
employment authorizations, and to apply for permanent residence from within Canada on
the same terms as Bill C-11 proposes for temporary workers.

We recommend that at any time after arrival, persons who have been smuggled or
trafficked should have the opportunity to apply for permanent residence from within
Canada on “humanitarian and compassionate” grounds. In this regard, we call for the
inclusion of specific criteria in regulations addressing “humanitarian and
compassionate” applications that recognize the special hardships imposed on victims of
trafficking and smuggling.

We urge the Government of Canada to develop guidelines for Immigration Control
Officers and associated airline personnel that will ensure that all intercepted migrants
are afforded a genuine opportunity to seek asylum and related humanitarian protection
and are not subject to automatic refoulement.

6.2 Detention

Bill C-11 introduces new, broader powers of detention. Apart from the partial protection afforded

to minor children (who may be detained “only as a measure of last resort” (s. 60)), we remain

deeply concerned that the new powers will result in a serious erosion of fundamental civil

liberties for all non-citizens. Section 55(2) extends the authority of immigration officers to detain

persons who are inadmissible, even where they are not about to be removed. Section 55(3) of the

bill gives immigration officers the power to detain at the port of entry on the basis of

administrative convenience, mere suspicion of inadmissibility on grounds of security or human

rights violations or if they fail to establish their identity for any procedure under the Act. The

current Act provides broad authority to order detention where a person poses a danger to the

public or is “unlikely to appear” - criteria which already permit a wide scope for arbitrary and
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selective application of the law. In this regard it deserves mention that the UN Special Rapporteur

on the Human Rights of Migrants recently commented on the special difficulties experienced by

some of the women of Chinese origin subject to long term detention in British Columbia since

their arrival in 1999 - noting

36.

“..some worrying psychological situations, which affected the physical health of some of
the women detainees owing to their extended stay in detention and the uncertainty
surrounding their future, leading to actual crises of anxiety...” (Report to UN Economic

and Social Council, E/CN.4/2001/83/Add.1 21 Dec. 2000 at para. 49)

We recommend that section 55(2) of Bill C-11 be amended to restrict the powers of
detention without warrant to circumstances where there are reasonable grounds to
believe the person poses a danger to public safety; that the new grounds for detention
proposed in section 55(3) of Bill C-11 be removed; that the best interests of the child be a
primary consideration in any detention decision affecting a minor, and that the criteria
and conditions of detention fully comply with domestic and international human rights
standards.

HIV TESTING, EDUCATION FOR MINOR CHILDREN, ADJU STMENT OF
STATUS PROGRAMME

We share the concerns outlined in the brief of the Coalition of a Just Immigration and Refugee

Policy with respect to mandatory HIV testing, the right of minor children to attend school; and

the critical need for an “adjustment of status programme” to regularize the status of persons

without legal status.

Recommendation:

37.

We recommend that medical and genetic screening and/or exclusion for medical reasons,
of immigrants and refugees be specifically prohibited except as required by legitimate
health concerns; that section 30(2) of Bill C-11 be amended as follows “A minor child in
Canada is authorized to study at the pre-school, primary or secondary level”; and that an
Aadjustment of status programme be included in the new bill.

36



SUMMARY OF RECOMMENDATIONS

10.

We recommend that the concept of “foreign national” not be introduced in our immigration
law, and that the bars on appeals for permanent residents found inadmissible be removed.

We recommend that an extensive gender-based analysis of Bill C-11 be conducted before the
third reading of Bill C-11.

We recommend that Bill C-11 not be presented in third reading before thorough review of the
impact of the proposed legislation on ethnic and racial minorities, and in particular on women
of color.

We recommend that family reunification be expressly recognized as a fundamental human
right, with reference to the above mentioned international human rights instruments, and that
section 3 of Bill C-11 expressly state that family reunification must be fostered and
encouraged within Canada.

We recommend that the sponsorship regime should be developed in such a way as to
effectively facilitate the reunification of families and the successful establishment in Canada
of new immigrants, that it foster and promote the equality of women and that its provisions be
interpreted in a liberal way, consistent with a pro-active approach to recognizing family
reunification as a fundamental human right.

We recommend that the basic elements of the family class be explicitly defined in the Act,
and that no previously recognized family class members be excluded from the ambit of the
law, particularly grand-parents.

We recommend that same-sex partners be formally granted the same rights as heterosexual
spouses in the Act, and that it not be left to regulations.

We recommend that the sponsorship regime proposed in Bill C-11 be specifically tailored to
respond to the unique gender dynamics involved in spousal sponsorships, taking into account
systemic sexual, racial and class discrimination.

We recommend that Bill C-11 allow for the sponsorship of extended family members and
other significant relationships to the sponsor; and that all members of the family class be

exempt from medical admissibility requirements.

We recommend that all relevant provisions of the sponsorship regime be regrouped in one
section of the bill and that the most important characteristics of the proposed regime be
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11.

12.

13.

14.

15.

16.

17.

18.

19.

explicitly stated in the Act and not be left to regulations. This would enshrine crucial aspects
of the regime in the text of the statute, and thus provide specific rights and entitlements for
immigrants and sponsored women.

We recommend that it be explicitty stated in the bill that a member of the family class who
immigrates to Canada in order to be reunited with a family member has a right to obtain
permanent residence in Canada

We recommend that the sponsorship undertaking be assimilated to a family support
obligation. In particular we recommend that the support obligations of the sponsor be
determined on the basis of his or her actual capacity to pay during the length of the
sponsorship undertaking.

We recommend that the sponsorship undertaking not exceed three years, in any case.

We recommend that permanent residence be granted to persons immigrating to Canada to be
reunited with their spouse without subjecting them to a sponsorship undertaking.

We recommend that the new Act not discriminate on the basis of "receipt of social assistance”
in cases of family reunification. That section 39 of Bill C-11 not apply to family reunification
and that people in receipt of social assistance continue to be eligible to sponsor immediate
family members.

We recommend that section 40(2)(b) be amended to state “paragraph (1)(b) does not apply
unless there is evidence that a sponsored person was personally and directly involved in any
misrepresentation by their sponsor and the Minister is satisfied that the facts of the case
justify the inadmissibility.”

We recommend that new regulations do not impose a bar on sponsorship eligibility for
persons convicted of a crime related to domestic abuse.

We recommend that prior to implementation, the federal government should undertake
further study of the operation and potential discriminatory impact of the special certificates
provided for in the bill. In particular, consideration should be given to amending the Bill to
include an explicit exception to the right of the minister to pursue certificates against
defaulting sponsors where warranted by humanitarian reasons; and accessible procedures for
determining the existence of such reasons or other factors that would justify recission of a
certificate or garnishment order. We recommend that enforcement of sponsorship
undertakings be modeled on family support obligations,

We recommend that what constitute humanitarian and compassionate grounds be defined
within the proposed Immigration and Refugee Protection Act.
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20. We recommend that financial self-sufficiency not be a requirement for permanent residency
on humanitarian and compassionate grounds.

21. We recommend that processing and landing fees be eliminated for all “H and C” applicants
and that a stay of removal pending any humanitarian and compassionate application decision
be automatic, and not contingent on a court order. We further recommend that the “right of
landing fee” be eliminated for all categories of immigrants and protected persons.

22. We recommend that one year’s employment on a valid TEA be the main landing criterion for
all applicants under the “In Canada Landing Class for Temporary Workers.” Where TEAs
are issued for less than one year, the accumulation of twelve months of employment under
valid TEAs will suffice.

23. We recommend that undocumented temporary workers employed in a lawful occupation be
eligible to apply for landing on the humanitarian and compassionate grounds. The
government should formulate and enunciate fair, relevant and non-discriminatory criteria to
assist decision makers in the exercise of their discretion.

24. We recommend the assimilation of the landing requirements for domestic workers to the In-
Canada Landing Class for Temporary Workers as outlined above. The accumulation of one
year’s employment on valid TEA(S) as a caregiver would constitute the main criterion for
acquisition of permanent resident status.

25. We recommend that the live-in requirement be detached from the occupational criteria for
caregiving/domestic work.

26. We recommend caregivers on TEAs be permitted to bring their families. Those who elect
not to arrive with family members should be permitted to have their dependents’ apphcatlon
for permanent residence processed simultaneously with their own.

27. We recommend that Temporary Employment Authorizations be employment (caregiving)
rather than employer-specific.

28. We recommend that a pro-active independent monitoring system to examine working
conditions of foreign domestic workers be instituted.

29. We recommend that in-person orientations to families employing foreign domestic workers
be provided regarding their responsibilities as employers.

30. We recommend that the refugee definition be amended to formally include gender in it’s own

right, or as part of a larger open ended list of social groups. In any case, “social group™ should
be defined in Bill C-11 as explicitly including gays and lesbians.
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31.

32.

33.

34.

35.

36.

We recommend that Bill C-11 be amended to grant automatic permanent residence status to
all protected persons and that family reunification for Convention refugees be effected
immediately upon recognition of Convention refugee status. We recommend that visas be
issued to dependants overseas to permit them to travel to Canada for processing inland
thereby permitting family reunification for all refugees in "limbo" and significantly reducing
processing delays for all refugee reunification.

We urge the Government of Canada to provide victims of smuggling and trafficking with
interim immigration relief in the form of Minister’s Permits valid for a three year period.
Such relief would ensure that victims are assured immediate protection and have an
opportunity to participate in criminal and civil proceedings where appropriate. Persons
subject to such Minister’s Permits should be afforded the opportunity to access government
services, including language training and income support, to obtain employment
authorizations, and to apply for permanent residence from within Canada on the same terms
as Bill C-11 proposes for temporary workers.

We recommend that at any time after arrival, persons who have been smuggled or trafficked
should have the opportunity to apply for permanent residence from within Canada on
“humanitarian and compassionate” grounds. In this regard, we call for the inclusion of
specific criteria in regulations addressing “humanitarian and compassionate™ applications that
recognize the special hardships imposed on victims of trafficking and smuggling.

We urge the Government of Canada to develop guidelines for Immigration Control Officers
and associated airline personnel that will ensure that all intercepted migrants are afforded a
genuine opportunity to seek asylum and related humanitarian protection and are not subject to
automatic refoulement.

We recommend that section 55(2) of Bill C-11 be amended to restrict the powers of detention
without warrant to circumstances where there are reasonable grounds to believe the person
poses a danger to public safety; that the new grounds for detention proposed in section 55(3)
of Bill C-11 be removed; that the best interests of the child be a primary consideration in any
detention decision affecting a minor; and that the criteria and conditions of detention fully
comply with domestic and international human rights standards.

We recommend that medical and genetic screening and/or exclusion for medical reasons, of
immigrants and refugees be specifically prohibited except as required by legitimate health
concerns; that section 30(2) of Bill C-11 be amended as follows “A minor child in Canada is
authorized to study at the pre-school, primary or secondary level”; and that an “adjustment of
status programme be included in the new bill.
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