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Introduction and context!?

The National Association of Women and the Law (NAWL.) works to achieve substantive
equality and the realization of human rights for all women in Canada through legal education,
research, strategic intervention, and feminist law reform advocacy. NAWL is composed of and
works with gender equality and violence against women experts across Canada. Additionally,
NAWL works in coalition with other women’s and anti-violence organizations, shelters, and

service providers.

The use of parental alienation accusations against mothers is an area of grave concern for NAWL
and other organizations across Canada, including the five research centres on violence against

women across Canada (see the complete list of endorsers at the end of this document). In recent

years, several publications have documented the rise in parental alienation accusations as well as
their gendered and discriminatory impact.? Additionally, concerns about parental alienation
accusations have been voiced by associations of women’s shelters in the context of family and
child protection law reform? and have also been highlighted in an important report on justice for

victims / survivors of domestic or sexual violence.* Comparative research suggests that the

! This brief was prepared by Suzanne Zaccour, Head of Feminist Law Reform at the National Association of
Women and the Law, with support from its violence against women working group, including Jennifer Koshan,
Janet Mosher, Lise Gotell, Wanda Wiegers, and Zahra Taseer.

2 See Elizabeth Sheehy and Susan B Boyd, ‘Penalizing Women’s Fear: Intimate Partner Violence and Parental
Alienation in Canadian Child Custody Cases’ (2020) 42 Journal of Social Welfare and Family Law 80; Suzanne
Zaccour, ‘Parental Alienation in Quebec Custody Litigation’ (2018) 59 Les Cahiers de droit 1073; Suzanne Zaccour,
‘Does Domestic Violence Disappear from Parental Alienation Cases? Five Lessons from Quebec for Judges,
Scholars, and Policymakers’ (2020) 33 Canadian Journal of Family Law 301; Linda Neilson, ‘REPORT: Parental
Alienation Empirical Analysis’ (The FREDA Centre for Research on Violence Against Women and Children 2018)
<http://www.fredacentre.com/2018/02/16/new-report-parental-alienation-empirical-analysis/> accessed 23
September 2018; Simon Lapierre and Isabelle C6té, ‘Abused Women and the Threat of Parental Alienation: Shelter
Workers’ Perspectives’ (2016) 65 Children and Youth Services Review 120; Simon Lapierre and others, ‘The
Legitimization and Institutionalization of “Parental Alienation” in the Province of Quebec’ (2020) 42 Journal of
Social Welfare and Family Law 30.

3 See « Etude détaillée du projet de loi 15 », Commission de la santé et des services sociaux (Assemblée nationale
du Québec), online : https://www.assnat.qc.ca/fr/travaux-parlementaires/commissions/csss/mandats/Mandat-
46977/index.html

4 Elizabeth Corte and Julie Desrosiers, ‘Rebatir la confiance’ (Comité d’experts sur ’accompagnement des victimes
d’agressions sexuelles et de violence conjugale 2021) 158.
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parental alienation belief system raises similar concerns, and might call for similar solutions, in
other countries.®

This document seeks to contribute to the Special Rapporteur’s investigation on two fronts: first,

by showing the extent of the problem and its perniciousness, even beyond what is generally

acknowledged as the core of the issue; and second, by proposing concrete solutions, primarily

legal reform ones, that are necessary to put an end to the dangerous trends observed in Canada

and across many jurisdictions.

Contribution #1: The problem is even broader than it appears

The “parental alienation problem” is generally framed in terms of reciprocal allegations: in a
contested custody dispute in which the child refuses to see the father, the mother says that the
father is violent, and the father responds by accusing the mother of parental alienation. As a
result, courts do not give sufficient weight to the mother’s safety concerns and might order that
the child spend equal time with both parents (“shared custody”) or even that they primarily
reside with the violent father (“full custody”).® Mothers are particularly at risk of being seen as
having made “false accusations” of violence, including when an allegation is true but does not
lead, for lack of evidence or for other reasons, to a criminal conviction or a finding of paternal
violence by Child Protection Services. Sometimes a punitive approach is taken following a
finding of alienation, and children are completely cut-off from their mother for years. Above-
cited Canadian research suggests that this problem is common. Importantly, the parental
alienation problem extends even beyond this common scenario. A broad understanding of the

problem is essential to the formulation of solutions that are likely to solve it.

Beyond reciprocal allegations: The risk of parental alienation accusations has become so

prominent that women, sometimes advised by their lawyer, choose not to disclose the father’s

® Suzanne Zaccour, ‘Parental Alienation Concepts and the Law: An International Perspective’ in Jean Mercer and
Margaret Drew (eds), Challenging Parental Alienation: New Directions for Professionals and Parents (Routledge
2021).

6 Note that the Canadian legal framework no longer speaks of “custody” and “access”. However, the terms “shared
custody” and “full custody” are still used in this document for ease of understanding.
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violence in the family law proceeding.” Women are unfairly accused of parental alienation
whether or not they report domestic or family violence.® Moreover, legal cases do not always
reflect whether domestic violence is present in the file: domestic violence may “disappear” from
the record even when there are or have been allegations of domestic violence.® Finally, the mere
risk of parental alienation accusations may dissuade mothers not only from reporting, but even

from leaving violent partners.

Implications: The threat of parental alienation accusations affects women’s rights and
safety well before, and sometimes independently, of any allegation of domestic or family
violence. This means that simply improving family violence provisions, as has been done

in Canada’s revised Divorce Act for instance, is insufficient.

Beyond vilifying mothers: Initially, the theory of parental alienation syndrome was denounced
as sexist because it vilified mothers. Today, we often observe even more dramatic consequences
without a finding that the mother did anything to try to hinder the father-child relationship. A
recent study of Quebec cases highlighted the role of “passive alienation”: mothers — and only
mothers — were considered alienating just for asking for reduced contact in court, for being too
close to the child, or for fearing the father, even without any denigration or active “alienating”
behaviour.'? These findings are sometimes made despite the child having an excellent

relationship with the father, perverting even the broadest definitions of “parental alienation”.

" Haley Hrymak & Kim Hawkins, Why Can’t Everyone Just Get Along: How BC’s Family Law System Puts
Survivors in Danger (Vancouver: Rise Women’s Legal Centre, 2021) p 51.

8 In this report, “domestic violence” is used to refer to violence committed by one (ex-) partner against another, and
“family violence” is used to include both domestic violence and violence committed directly by a parent against the
child. Note that even in cases of domestic violence, where the violence is primarily directed against a parent, the
child is also a victim (and not merely “exposed” to this violence). Moreover, “domestic violence” is used in its broad
sense. Some of the literature draws a distinction between domestic violence and coercive control; other literature
sees coercive control as central to domestic violence. Here we use domestic violence inclusive of coercive control
(similar to how the Divorce Act includes coercive control in its definition of family violence), although the term
coercive control is still used to refer to issues that have specifically been highlighted in literature on coercive
control.

% Suzanne Zaccour, “Does Domestic Violence Disappear from Parental Alienation Cases? Five Lessons from
Quebec for Judges, Scholars, and Policymakers” (2020) 33:2 Canadian Journal of Family Law 301-357.

10 Zaccour, ‘Parental Alienation in Quebec Custody Litigation’ (n 1).
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Implications: The “parental alienation” belief system is like a hammer that makes
everything look like a nail. The definition has become extremely broad, and the problem
has become increasingly subtle. Experts can ensure the father obtains custody without
having to find any flaw with the mother’s parenting and in situations where the child’s
needs are fully met. Judges can come to the same conclusion, with or without expert
testimony. That is, they observe that the mother has great parenting abilities, that the

child is doing well, and yet they still order a change of custody to the father.

Beyond “parental alienation”: Increasingly, new labels are being used as functional
equivalents to a parental alienation finding; for example, by finding that the mother is “hostile”
or that the child is experiencing a “conflict of loyalty”. Moreover, judges are increasingly
making orders to “prevent” parental alienation by the mother, in situations where they recognize
that there is no denigration or “alienation”, but where they fear it could happen because the
mother has experienced domestic violence.!! Given that parental alienation is already defined
extremely broadly in legal contexts (often without the need to satisfy a single criterion or
“symptom”), the application of the parental alienation logic to an even broader set of cases under

a preventive rationale gives the problem unprecedented dimensions.

Implications: While the parental alienation concept must be banned from family and
child custody cases, this will not suffice. The specific inferences that support the parental

alienation belief system must also be explicitly targeted.

Beyond family law: The parental alienation belief system is commonly applied not only by
family courts but also in the context of child protection. Cases where child protection services
are involved often become even more difficult for women, as they have little control over
proceedings and enter a system where child protection workers’ opinions and decisions are

virtually unchallengeable.

Implications: Both family and child protection law and practices must be reformed.

W ibid.
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Beyond men’s accusations: Because violent fathers often attempt to sabotage the mother-child
bond, and because domestic violence is poorly recognized by courts, some survivors of domestic
violence have resorted to framing their ex-partner’s violence as “parental alienation” rather than
“domestic violence”. This strategy can work in an individual instance, but it is overall
detrimental as it legitimizes the parental alienation belief system and obscures its gendered
dimension. Courts achieving acceptable results by misreading domestic violence as “parental
alienation” does not mean that the theory is accurate: even a broken clock is right twice a day.
However, simply removing the “parental alienation” argument from mothers’ toolboxes without

responding to their concerns about family violence is also insufficient.

Implications: Stopping the use of parental alienation accusations must go hand in hand
with improving the recognition of and response to domestic violence. Courts must be
trained to see the difference between a parent who is being protective and a parent who is
actively sabotaging the other’s parenting to continue exerting abuse and control post-
separation. There are two different issues and they must receive different solutions:
regarding men’s accusations of parental alienation against protective mothers, efforts
must be made to prevent findings of alienation; regarding women’s accusations of
parental alienation against violent men, efforts must be made to make accusations of

family violence an effective strategy instead.

Beyond reversible errors: Once a mother is found to be alienating, challenging or appealing the
finding becomes virtually impossible. Criticizing judges or experts makes the mother appear

even “crazier”.1?

Implications: Every effort must be made so that domestic violence is recognized at the
first point of contact with the justice system. Ensuring that experts and social workers

have an adequate understanding of domestic violence and ensuring that mothers have

12 On pathologizing women in family court, see Suzanne Zaccour, ‘Crazy Women and Hysterical Mothers: The
Gendered Use of Mental-Health Labels in Custody Disputes’ (2018) 31 Canadian Journal of Family Law 57.
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adequate access to legal representation by lawyers with understanding of domestic

violence are essential to prevent arriving at a point of no-return.

Beyond any scientific definition or debate: It is important to separate the legal debate from the
empirical or clinical debate. The question that legislators must ask themselves is not whether
“parental alienation” exists as a factual phenomenon, but rather how this theory is used in family

and child protection cases.

Today, even parental alienation proponents acknowledge the limits of the theory: psychology
researchers have acknowledged that the long-term effects of “parental alienation” are
speculative, that there is no parental alienation if the child rejects the father due to his violence,
and that changes in custody arrangements are not recommended even when a finding of

“alienation” is made.*® Yet much of this is lost in the legal context.

Empirical studies of reported court cases show the impossibility of getting at any legal definition
of parental alienation. Judges use the term in extremely broad circumstances (for example,
finding alienation when the child loves their “alienated” parent!), make statements that are
factually untrue, and appear unaware of the controversies associated with this theory.'* “Experts”
have also been found to use problematic and contradictory discourses, such as applying Richard
Gardner’s old “parental alienation syndrome” theory or asserting that victims of domestic
violence are “alienators”.'® The point is that the legal debate about parental alienation
accusations in family court has little to do with the debate that scientists are having on the

validity or clinical use of the parental alienation concept.

Implications: Any safeguards advocated for in the literature or any change in the theory
of parental alienation, such as denouncing Richard Gardner’s parental alienation

syndrome, suggesting that a finding of parental alienation should not be made in

13 See eg Joan B Kelly and Janet R Johnston, ‘The Alienated Child: A Reformulation of Parental Alienation
Syndrome’ (2001) 39 Family Court Review 249.

14 Zaccour, ‘Parental Alienation in Quebec Custody Litigation’ (n 1).

15 |apierre and others (n 1).
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situations of domestic violence, or acknowledging that a change of custody is not the
correct response to a parental alienation finding,® is not sufficient to protect mothers
from gendered and discriminatory findings of “parental alienation” in court and in expert
reports. Regardless of whether the concept of “parental alienation” can be saved in the
clinical or research context, this theory is so widely misused, misunderstood and

exaggerated in legal contexts that it should be abandoned.

Contribution #2: Legal reform recommendations

Having provided a description of some of the issues that must be kept in mind, here we present
recommendations for addressing the problem of parental alienation accusations through direct
and indirect means. Legal reform to address the problem posed by parental alienation accusations
requires a belt and braces approach. Indeed, the problem has so far proved very slippery, and
half-measures will not be enough. It will also be important that any legal reform be applied to

both family and child protection legislation.

Moreover, as discussed above, there are two separate problems to be addressed. The primary
problem is that of violent and controlling fathers accusing mothers of parental alienation. The
secondary problem is that of women using accusations of parental alienation against the father to
denounce the intentional sabotaging of the mother-child bond within the context of domestic
violence / coercive control. Currently, certain actors resist restricting parental alienation
accusations because they are concerned about the second scenario. However, to adequately
protect mothers and children who are victims of domestic violence, the better approach is to limit
as much as possible the use of parental alienation accusations, and improve the legal response to
domestic violence to make these accusations unnecessary to address what is more appropriately
seen as a domestic violence issue. Indeed, while the “parental alienation” framework can
sometimes lead to good results for a survivor who alleges alienation by an abuser, the logic,

assumptions, and empirical weakness of the theory make it a poor and risky substitute for a

16 See eg Kelly and Johnston (n 12).
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finding of domestic violence (especially given that the effects of domestic violence on children

are, contrary to those of “parental alienation”, well documented).

This discussion explains then why our proposed solutions follow two axes: first, the direct
approach, excluding reliance on the parental alienation belief system in the legal setting, and

second, the indirect approach, improving the legal response to domestic and family violence.

The direct approach: Excluding reliance on the parental alienation belief system in the
legal setting

Ban or severely restrict the use of parental alienation accusations

We invite the UN to consider recommending the banning of parental alienation accusations and
concepts altogether in the legal context; that is, banning its use in legal decisions and making
expert and lay testimony on the alienation of children inadmissible in court and irrelevant to
child custody and child protection decisions. The concept is not required to address common
situations of sabotaging or controlling behaviour by a violent parent (family violence concepts
should be used instead). True, intentional, pathological “alienation”, if it even exists outside of
the context of domestic violence and coercive control, is an empirically insignificant legal
problem.!” Courts are always able to change a custody arrangement if the child is not doing well;
the parental alienation belief system is mostly being used to justify changing the status quo when
the child is doing well and happy to remain with the custodial parent. Consequently, we
recommend considering fully banning the concept which does a lot more harm than good. Critics
will point to anecdotal exceptions, but a concept that leads to problematic results in the vast
majority of cases should not be saved because it might exceptionally work for a handful of cases.

The cost to victims / survivors and children is too high.

17 As explained in Joan S Meier, ‘Getting Real about Abuse and Alienation: A Critique of Drozd and Olesen’s
Decision Tree’ (2010) 7 Journal of child custody 219, 239-240.
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Alternatively, if the concept is not banned, countries might consider adopting Joan Meier’s
proposed framework for considering alienation claims (only in cases where the child is actually

hostile to a parent):18

1. Assess abuse first;®
2. Ensure expertise in abuse is available;

3. Once abuse is found, alienation claims by the accused abuser are not considered (in other

words, a survivor of domestic violence cannot be found alienating);

4. Where abuse allegations are not confirmed, the allegations themselves may not be treated

as evidence of alienation;

5. Alienation claims are independently evaluated only under limited conditions: “Only if (1)
all possible ‘natural’ reasons for the child’s extreme hostility to the other parent (such as
affinity, development, or the disfavored parent’s own conduct) have been ruled out; and,

(2) there is identifiable intentional alienating behavior by the ‘aligned’ parent.”
6. Only conscious intent and specific behaviors may constitute alienating conduct;

7. Remedies for confirmed alienation are limited to healing the child’s relationship with the

alienated parent, not undermining the child’s relationship with the preferred parent.

Because these measures do not necessarily prevent alienation arguments from being formulated

under a different name, additional measures are also crucial.

Pre-empt parental alienation arguments
Parental alienation logic has been pernicious and has sometimes been applied without using the
label “parental alienation”. It is thus important to target not only the label, but also the reasoning

18 Meier (n 16). Note that Meier uses the term “abuse” where we use domestic or family violence.
19 Meier recommends assessing abuse first whenever there are allegations of abuse, but abuse should actually be
assessed even absent allegations because domestic violence is not always disclosed.

10
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that penalizes mothers and survivors of domestic violence. For example, mothers have been
blamed for reporting domestic violence, for respecting the custody agreement (without offering
more time to the father), for having the child evaluated by a medical professional, or for moving
to a women’s shelter with the child. This reasoning often relies on the stereotype of the malicious
or vindictive ex-wife. Moreover, it places women in a double bind because they are expected

both to protect the child and to promote the father-child relationship.

Studies of reported cases?® have enabled the identification of some of the most common
behaviours that courts judge ‘alienating’ (when committed by mothers), even though they have
nothing to do with actively sabotaging the father-child relationship.?! We thus recommend
legislation that explicitly forbids courts, evaluators, and child protection workers from making
certain unwarranted inferences. Specifically, no negative inference regarding a parent’s capacity

should be made simply because:

e the parent alleges domestic or family violence by the other parent or has reported the
other parent to a relevant authority, regardless of whether the violence was proven;?

e the parent fears or communicates a fear for their safety or that of the child;

e the parent has discussed a situation of domestic or family violence with the child, or has
allowed the child to find out about violence by the other parent;

e the parent has taken measures to protect the child or have them evaluated:;

o the parent asks for contacts with the other parent to be reduced or terminated;

e the parent does not encourage or force the child to have contacts with the other parent;

e the parent does not attempt to improve the relationship between the child and the other

parent;

20 See eg Zaccour, ‘Parental Alienation in Quebec Custody Litigation’ (n 1).

2L This is described as “passive alienation” in ibid. When fathers were found alienating, they had always committed
active acts of denigration, whereas mothers where found alienating based on their mere feelings and arguments in
court.

22 The inability to demonstrate domestic violence should not lead to punitive approaches or negative inferences
against the mother. The risk of a false negative is too high. However, it is important to recognize that false reports
by violent fathers to police, child protection authorities, and other state institutions is a common tactic of coercive
control. Therefore, courts might be directed to scrutinize whether reports were made in good faith.

11
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e the parent appears inflexible in respecting a previous agreement or court order; or

e the parent asks the court for the authorization to relocate with the child.
These behaviours are among those that mothers are frequently blamed for even when they have
done nothing to denigrate the father. Courts have been too quick to assume bad faith on the part
of mothers and blame them for the father’s poor relationship with the child in cases where

mothers have simply tried to protect themselves and the child from the father’s violence.

Relatedly, it might be worth considering legislating the presumption that each parent is
responsible for their relationship with their child. Currently, custodial mothers are not only
tasked with maintaining the father-child relationship (in addition to everything else they need to
do to take care of the child), they are also blamed when they fail to create such a positive
relationship. In other words, even in cases where the father never had a good relationship with
the child, and where the mother has never denigrated the father or done anything to obstruct his
relationship with the child, the mother can be blamed for the poor father-child relationship. It
should be clarified, through education or otherwise, that custodial mothers should not be blamed

when the father does not have a strong bond with the child.

The indirect approach: Improving the legal response to domestic and family violence

The indirect approach serves two purposes. First, it is a belt and braces approach to respond to
accusations of parental alienation by fathers: these accusations are often successful because they
rely on myths and stereotypes about domestic or family violence. Second, the indirect approach
addresses situations where mothers make accusations of parental alienation against an abusive
ex-partner because courts have been more responsive to alleged parental alienation than to
alleged domestic violence. If mothers are now blocked from using the alienation argument, it is
important that courts respond to the real concern in these cases: domestic violence, which may be
accompanied by active attempts to sabotage or control the mother-child bond. A better approach

to domestic violence would solve most of the “parental alienation” problem.?

2 Although we need to remember that mothers are sometimes unfairly accused of parental alienation outside of the
context of domestic violence.

12
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Ensure adequate education, expertise, and representation
Legal reform can only achieve so much if decisionmakers do not adequately identify and react to

situations of domestic or family violence.

In terms of “experts”, judges often defer to testimony by a child protection services worker, a
psychologist, or a social worker (among others). Experts typically do not inform judges that
parental alienation concepts are contested and instead provide dramatizing reports, such as
saying that a child’s development is at risk if custody is not granted to their father.?* Experts may
give the judge the impression that the child has been “diagnosed” with parental alienation based
on scientifically accepted criteria. However, this is not the case. A finding of parental alienation
by an expert is generally nothing more than an opinion that the father has not been violent or that
his violence is not serious enough to warrant a reduction of contacts. Expert witnesses also
frequently minimize domestic violence and rely on myths and stereotypes.?> Some of these
experts have a strong preference for shared custody and recommend it even in cases where
paternal violence against the child is proven. Given this context, it is crucial to ensure that
experts who testify in contested proceedings actually have expertise in domestic violence. This
requirement should not be limited to cases where domestic violence is alleged; often mothers are
afraid to disclose domestic violence, in which case it is all the more important that the expert be
trained to recognize it. Consequently, we recommend adopting legislation that requires any
person testifying as an expert to have adequate and recognized expertise in domestic and family
violence, including its social context and the relationship with women’s inequality. Such reform
should be strengthened by also adapting professional codes of conducts for psychologists, social
workers, family therapists, and other professionals who might be called to testify or provide
evaluations as experts in custody or child protection proceedings. If they are not adequately
trained on domestic violence, they should be prevented from providing expertise in family or

child protection cases. Moreover, anyone working in child protection services should also

24 See for examples Zaccour, ‘Parental Alienation in Quebec Custody Litigation’ (n 1).
% See in the context of the United States: Stephen J Yanni, “Experts as Final Arbiters: State Law and Problematic
Expert Testimony on Domestic Violence in Child Custody Cases” (2016) 116 Columbia L Rev 533.

13
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receive adequate training to avoid the misreading of situations of domestic violence as “parental

alienation”.

In terms of judges, continuing judicial education on domestic and family violence, including
coercive control, legal / systems abuse, and parental alienation accusations by violent fathers,
should be mandated. Canada has recently passed legislation to require candidates to the function
of federally appointed judge to commit to undertake continuing education regarding sexual
violence.?® New legislation is before Parliament to provide for continuing judicial education
seminars on intimate partner violence and coercive control.?” We recommend that other
jurisdictions also ensure that judges receive adequate education, on a regular basis, regarding
domestic violence matters and their social context. Such continuing education should be
delivered by proper experts in violence against women who can warn judges regarding parental

alienation accusations and their effect on survivors of violence (including children).

In terms of lawyers, lack of adequate representation is a major hurdle for women accused of
parental alienation or who allege domestic violence because of the complexity of these cases and
the myths and biases that mothers need to overcome. Two measures are essential. First,
increased access to legal representation is crucial to ensure children’s and women’s rights and
safety interests are properly presented to the court. Custody disputes involving accusations of
parental alienation are often complex matters requiring frequent court appearances. Therefore,
women are often unable to effectively represent themselves. Even when mothers qualify for legal
aid, their lawyer may not provide effective representation given the inadequacy of the funded
hours allocated to various aspects of a family law proceeding, the lack of funding for experts, the
limited number of lawyers who will work on a legal aid certificate, and the hourly rate that is
funded. Broadening access to sufficient legal support and representation for victim / survivors of
domestic and family violence is thus essential. Second, legal education on domestic and family

violence is also crucial. NAWL recently participated in consultations regarding the requirements

26 An Act to amend the Judges Act and the Criminal Code, S.C. 2021, c. 8. The law takes this form because
mandating judicial education to current judges was thought to encroach on judicial independence.
27 BILL C-233, An Act to amend the Criminal Code and the Judges Act (violence against an intimate partner).
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for law schools to be accredited by law societies, and we recommended including mandatory
training on domestic violence. Under British Columbia’s Family Law Act, s. 8, “[a] family
dispute resolution professional [including a lawyer] consulted by a party to a family law dispute
must assess . . . whether family violence may be present”. Family lawyers must be adequately
trained to be able to identify and understand risk factors in cases of family violence. Dispute
resolution professionals who are not lawyers must be similarly trained, given the increasing and

sometimes mandated use of out-of-court settlement processes for family law matters.

Many women are advised by their lawyer not to disclose domestic violence, or otherwise receive
insufficient and inadequate support due to a lack of resources and education throughout the legal
system. This legal culture must evolve to ensure legal reforms protecting survivors of domestic

or family violence are effective.

Adopt legal rules that prioritize safety and stop penalizing mothers who are victims of
domestic violence

While the primary obstacle that survivors face in family court is cultural, legal rules and criteria
also make a difference in levelling the playing field or stacking the cards against them. Within
the current legal framework, there are many cases in which even if the mother succeeds in
demonstrating violence towards herself or the child, there is little to no impact on the outcome of

the case.?®

Cases involving domestic or family violence are common in contested custody cases, yet they
are treated on a case-by-case basis as an exceptional situation. In the Canadian legal context,
mothers are not only required to prove a situation of domestic violence, they must also prove its
impact on the child and face implicit biases and preferences towards shared custody. Studies
suggest that even in cases where there are serious risks to the mother and child, obtaining a
termination of contact with the father is virtually impossible.?®

28 See for examples Sheehy and Boyd (n 1).
2 Fiona Kelly, ‘Enforcing a Parent/Child Relationship at All Cost? Supervised Access Orders in the Canadian
Courts’ (2011) 49 Osgoode Hall LJ 277.

15

1404 Scott Street, Ottawa, ON, K1Y 2N2, Canada
info@nawl.ca | www.nawl.ca




1 National Association
naw of Women and the Law
fd Association nationale
an Femmes et Droit

The parental alienation belief system exacerbates existing difficulties with recognizing and
giving proper weight to domestic violence. Even when judges recognize that domestic violence
has taken place, they often rationalize that it wasn’t that serious, that it was a long time ago, that
it doesn’t affect the child and/or that the father deserves another chance. Even worse, in a
significant proportion of cases,* judges who receive an allegation of domestic violence do not
even resolve it; that is, they fail to determine if it is true or even mention it in their decision.
Giving legislated consequences to a finding of domestic violence could help force its
consideration and lead to better outcomes.3!

Several legal changes might be considered. First, a presumption that custody should go to the
non-violent parent in cases of domestic violence, that shared custody is inappropriate in those
cases, or that contact with the violent parent should only be granted if it is demonstrated that it is
in the child’s interest and safe for all parties could be considered. Presumptions regarding the
attribution of decision-making authority to the parent who was the victim of domestic violence
might also contribute to reduce post-separation violence through legal abuse (e.g., violent non-
custodial fathers repeatedly bringing the mother to court to contest every decision made about
the child). However, one concern that we have is that abusive fathers commonly accuse mothers
of domestic violence, coercive control, or child abuse; hence the need for all decisionmakers
involved to be properly trained to recognize domestic violence to avoid these presumptions

backfiring against survivors of violence.

Apart from a presumption, another solution to be considered is giving primary importance to
the factors of domestic or family violence in parenting cases. Canadian law (the Divorce Act)

30 23% of the parental alienation cases studied in Sheehy and Boyd (n 1) 83. The true proportion is likely even
higher, because cases where the allegation is not even mentioned in the decision could not be included in the study.
31 It has been extensively documented that exposure to domestic violence harms the child and that committing
domestic violence thus represents a poor parental capacity. See eg Sibylle Artz and others, ‘A Comprehensive
Review of the Literature on the Impact of Exposure to Intimate Partner Violence on Children and Youth’ (2014) 5
International Journal of Child, Youth and Family Studies 493. Research also documents how children are coercively
controlled by fathers post-separation; see Emma Katz, Anna Nikupeteri & Merja Laitinen, "When Coercive Control
Continues to Harm Children: Post-Separation Fathering, Stalking and Domestic Violence," (2020) 29 Child Abuse
Review 310.
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mandates the consideration of family violence and its impact on the child, but the family
violence factor is drowned among over 10 other factors. Some factors are implicitly biased
against the victim of domestic violence, such as “friendly parent” provisions. Therefore, it might

be useful to legislate that family violence is a primary consideration or that the child’s safety is

the primary objective.

These legislative changes would need to be accompanied by a broad definition of domestic or

family violence, such as the one that Canada has adopted into its Divorce Act:*

family violence means any conduct, whether or not the conduct constitutes a criminal
offence, by a family member towards another family member, [including contact by or
towards an intimate partner or ex-intimate partner,] that is violent or threatening or that
constitutes a pattern of coercive and controlling behaviour or that causes that other family
member to fear for their own safety or for that of another person — and in the case of a
child, the direct or indirect exposure to such conduct — and includes

(a) physical abuse, including forced confinement but excluding the use of reasonable

force to protect themselves or another person;

(b) sexual abuse;

(c) threats to Kill or cause bodily harm to any person;
(d) harassment, including stalking;

(e) the failure to provide the necessaries of life;

(F) psychological abuse;

(9) financial abuse;

(h) threats to kill or harm an animal or damage property; and

32 With our proposed additions in brackets.
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(i) the killing or harming of an animal or the damaging of property.

Additionally, in Canada as in other countries, family law is built around the idea that only the
interest of the child matters. But a woman who leaves an abusive partner and is forced to
coparent with him deserves to have her physical and psychological safety, and more generally
her interests, considered in that determination. We recommend expanding the focus of courts’
and other decisionmakers’ analyses to enable the consideration of a victim’s interest in
situations of domestic violence. While generally the interests of the child and the custodial
mother are aligned, clearly establishing that a parent’s safety and interest can also be considered
could help guard against some problematic findings in situations of domestic violence, including
when judges wrongly assume that domestic violence against the mother does not affect the
child’s wellbeing.®

Furthermore, in terms of changing legal rules that penalize survivors of domestic violence, we

recommend removing any “friendly parent rule”; this is a rule that directs courts to consider each

parent’s willingness to coparent and promote the relationship of the child with the other parent.
In situations of family violence, mothers have very good reasons to demand that father-child
contacts be reduced. However, when they do so, they are penalized because they are seen as
hostile and as violating the “friendly parent rule”. In some cases, when both the mother and the
father agree that the father has been violent and that the mother has a better parental capacity, the
father is painted in a more favorable light because he is more open to the mother’s involvement!

Such logic goes against any real determination of what is in the child’s best interest.

It is also crucial to remove any presumption of shared custody or any rule mandating that the

child spend a “maximum” amount of time with both parents. Shared custody presumptions are

often implicitly adopted by judges even when they are not legislated, especially if a rule directs

the court to try to achieve a “maximum” amount of time with each parent. However, the

33 As the Supreme Court of Canada has recently stated, “The suggestion that domestic abuse or family violence has
no impact on the children and has nothing to do with the perpetrator’s parenting ability is untenable” (Barendregt v.
Grebliunas, 2022 SCC 22, paragraph 143).
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empirical evidence does not support the cultural preference for shared custody as it does not lead
to better outcomes for children, and in fact leads to worse outcomes in cases of family violence.®*
What matters is quality, not quantity, of parenting time, and the law should make this clear.
Otherwise, mothers who demand full custody to better be able to protect themselves and their
children face an uphill battle and are seen as suspicious, even when reducing contact is the best

or perhaps the only way to reduce violence.

A relevant example here is British Columbia legislation which explicitly states that: “In the
making of parenting arrangements, no particular arrangement is presumed to be in the best
interests of the child and without limiting that, the following must not be presumed: (a) that
parental responsibilities should be allocated equally among guardians; (b) that parenting time
should be shared equally among guardians; (c) that decisions among guardians should be made

separately or together.”3> Countries might also want to be careful about child support rules that

incentivize asking for and granting shared custody, such as rules that limit access to child support

when the child spends at least 40% of their time with each parent.

Generally, more clarity around what is in the “best interest of the child” would be welcome, such
as legislating, as in the Canadian context, that “the court shall give primary consideration to the
child’s physical, emotional and psychological safety, security and well-being”.3® We recommend

the additional criterion of the protection of the child’s positive relationship with their primary

careqgiver, which should take precedence over the maintenance or development of a relationship
with the violent parent. This change is important because courts have used the concept of the
child’s “best interest” to actively undermine the mother-child relationship (for example, by
forbidding any contact, including with the mother’s family). There is irony in the fact that the
parental alienation belief system, premised on the need for a child to have access to two parents,

has led to some children being completely cut-off from their primary caregiver.

34 Martha Shaffer, ‘Joint Custody, Parental Conflict and Children’s Adjustment to Divorce: What the Social Science
Literature Does and Does Not Tell Us’ (2007) 26 Canadian Family Law Quarterly 285, 287.
% Family Law Act, SBC 2011, ¢ 25, s 40(4).
% Divorce Act, RSV 1985, ¢ 3 (2™ Supp), s 16(2).
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Conclusion and endorsements

In conclusion, the problem of parental alienation accusations is even broader than it appears; it
has become extremely prevalent in child protection and child custody cases and has led to
dangerous and dramatic results. To address this problem, a belt and braces approach will be
necessary. Preventing accusations and findings of parental alienation from being made should
come together with attacking the basic inferences on which the parental alienation belief system
relies as well as provide a better response to allegations of intimate partner violence or family

violence through better training, expertise, and legal rules.

We wish to reiterate that, as a national legal organization working to advance women’s rights,
the phenomenon of parental alienation accusations is one of our top concerns. We thank you for
considering this important global problem and remain at your disposal for any complementary

information regarding the situation in Canada and avenues for legal reform.
This document was endorsed by the following 28 organizations:
Research centres

e Centre for the Study of Social and Legal Responses to Violence, University of Guelph

e Centre for Research and Education on Violence Against Women and Children, Western
University

e RESOLVE (Research and Education for Solutions to Violence and Abuse, University of
Manitoba)

e FREDA Centre for Research on Gender-Based Violence Against Women and Children,

Simon Fraser University

e Muriel McQueen Fergusson Centre for Family Violence Research, University of New

Brunswick
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Alliance of Canadian Research Centres on Gender-Based Violence

Canadian Research Institute for the Advancement of Women

Legal organizations

Luke’s Place Support and Resource Centre, Ontario
Calgary Legal Guidance Society

Women’s Legal Education and Action Fund

South Asian Legal Clinic of Ontario

Chinese and Southeast Asian Legal Clinic

Barbra Schlifer Commemorative Clinic

Women’s rights and anti-violence organizations:

Alberta Council of Women’s Shelters
Child Care now (Child Care Advocacy Association of Canada)
Women’s Centre for Social Justice/ WomenatthecentrE

Alliance des maisons d’hébergement de 2e étape pour femmes et enfants victimes de

violence conjugale

DisAbled Women’s Network of Canada | Réseau d’action des femmes handicapées du

Canada

Ending Violence Association of Canada/ Association canadienne pour mettre fin a la

violence
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Women’s Shelters Canada / Hébergement femmes Canada
White Ribbon
Les Femmes Michif Otipemisiwak / Women of the Metis Nation
National Council of Women of Canada
Canadian Council of Muslim Women
Canadian Feminist Alliance for International Action
Persons Against Non-State Torture
Regroupement des maisons pour femmes victimes de violence conjugale

Lanark County Sexual Assualt & Domestic Violence Program, Perth and Smiths Falls
District Hospital
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