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November 12, 2018 

 

Brief to the Standing Committee on Justice and Human Rights regarding Bill C-78, 
An Act to amend the Divorce Act, the Family Orders and Agreements Enforcement 
Assistance Act and the Garnishment, Attachment and Pension Diversion Act and 
to make consequential amendments to another Act 
 

From: South Asian Legal Clinic of Ontario (SALCO) 

 

Introduction 

 

The South Asian Legal Clinic of Ontario (SALCO) is a not-for-profit legal clinic, funded by 

Legal Aid Ontario, to serve low-income South Asian communities in Ontario.  Our clinic 

practices poverty law exclusively with South Asian communities in Ontario and does 

larger advocacy work on issues that impact South Asian communities across Canada. 

We provide legal advice and representation in the areas of immigration, income 

maintenance (Ontario Works, ODSP, Canada Child Benefit, Old Age Security and CPP), 

criminal injuries compensation and housing. A large portion of our casework intersects 

with issues of gender-based violence, including family violence.   

 

We provide family law advice, but not representation, to people leaving relationships of 

violence and abuse, most of whom identify as women.  SALCO is also a national leader 

on the issue of forced marriage and has worked with hundreds of forced marriage clients 

across Canada when relationships have broken down because of violence from families / 

partners / and sometimes communities.   

 

Approximately 40% of SALCO’s legal casework raises issues of family violence.  

Questions about divorce and child custody / access are the most common questions that 

we receive.  SALCO has also done a significant amount of advocacy work on gender-

based violence within communities of colour. We approach all our work from a feminist, 

anti-racist lens, recognizing the disproportionate rates of violence in certain communities 

and the intersection of race, gender, socio-economic status, and disability.  
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Needless to say, in our day to day work, we see the very real complexities of the law as it 

is applied in cases of family violence, in particular with communities of colour.  We also 

see the continued difficulty of navigating cases within the family law system where 

violence is a factor. 

 

We are pleased with the government’s initiative to amend and update federal family law 

with a framework that centres on both the best interest of the child and family violence. 

 

Our recommendations below are related to certain amendments that address aspects of 

family violence.  We have focused our comments on the issues that would arise out of 

the lived experience of our clients.  As such, we will only be touching on those 

amendments that are directly related to our casework and can potentially have a direct 

impact on the communities we serve.  

 

We believe that the recommendations that we provide today will strengthen Bill C-78, 

bolster the intent of the proposed changes, and reflect the diversity of our society, and 

the complexities of the experiences of those who are marginalized. 

 

Recommendation #1 

 

Recognize that family violence is gendered and intersectional in nature and 

incorporate that understanding in a Preamble in the legislation. 

 

The lived experience of SALCO’s clients supports the understanding that family violence 

is gendered in nature.  Most often the family violence that we see is perpetrated against 

women, transgender, queer, and non-confirming people who are subject to violence from 

men.  Just last week, we worked on 6 cases of women in abusive family violence 

situations. One woman's husband shaved her head so that she would look undesirable to 

other men.  In SALCO’s experience, most of our clients facing family violence are 

women.  Most of the perpetrators of that violence identify as men. 

 

We echo the submissions of the National Association of Women in the Law (“NAWL”) 

and Luke’s Place in stating unequivocally that family violence is a form of violence 

against women. We also recognize that violence is experienced in different ways by 
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different women, based on other intersectional sites of oppression, including  age, 

disability, immigration status, religion, ethnicity, geographic location, to name a few.  

 

Based on that understanding, we recommend that Bill C-78 could be strengthened by: 

Creating preamble that acknowledges both the gendered and intersectional nature of 

family violence.  I would point you to the excellent work of my colleagues at both NAWL 

and Luke’s Place, who have provided specific language on what that preamble could 

look like.1 

 

Recommendation #2 

 

Include a definition of “violence against women” in the definition section of the 

legislation. 

 

By extension, where the legislation recognizes the gendered nature of family violence, it 

is important to include a definition of “violence against women” to enhance judicial 

understanding of the link between the two.  The language for this definition can be 

borrowed from the submission by NAWL and Lukes Place2 

 

Recommendation #3: 

 

Amend the definition of "family violence;" 

 

We commend the recognition of various types of violence as "family violence" under s. 

2(1). We recommend that "cyber violence" and "spiritual abuse" be included in the 

definition, as it reflects both the reality of the communities our clients belong to, as well 

as that of our current society at large.  

 

Spiritual abuse entails mocking someone's spiritual beliefs, preventing someone from 

practising their faith or using religion as a justification for violence or abuse. We see this 

                                                   
1 Luke's Place Support and Resource Centre, Durham Region, Ontario and National Association of Women 
and the Law. Joint Brief: Bill C-78: An Act to amend the Divorce Act, the Family Orders and Agreements 
Enforcement Assistance Act and teh Garnishment, Attachment and Pension Diversion Act and to make 
consequential amendments to another Act. pg. 3 
2 Ibid, pg. 4 
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from time to time in our casework where our clients or their partners belong to a 

particular faith group.  

 

Cyber violence or digital abuse is also used as both an intimidation and revenge tactic 

against intimate partners. Recently, a client of ours who was going through a divorce as 

well as facing immigration issues, disclosed to us that her husband had spread nude 

photos of her on the internet and via email to her friends and family, simply because she 

had asked for some time before she came to Canada as his sponsored wife. In many 

South Asian communities, where a woman's reputation is paramount, this type of 

violence can often be used by abusive husbands or partners to threaten and control 

vulnerable women and can lead to their ostracization from the community and other 

support systems.  

 

We believe that recognizing cyber violence and spiritual abuse as part of "family 

violence" would provide for a more fullsome definition of the term, reflecting the diversity 

and realities of our society. Further guidance on various types of abuse can be found on 

the legal education website, Ontario Women's Justice Network3:  

 

Recommendation #4 

 

Keep the terms “custody” and “access”.  Or alternatively, clarify the proposed new 

terms to maintain consistency with language in the international law context as 

well as in other domestic legislation 

 

One of the major changes proposed in Bill C-78 is the change of language around 

custody and access.  The bill proposes to do away with the terms “custody” and “access” 

and to replace them with parenting time, parenting orders, decision-making responsibility 

and contact orders. 

 

We understand that the changing language is meant to promote a less adversarial 

framework for parenting decisions in the family court.  We also understand the reluctance 

of many legal professionals to apply the term “custody” when talking about children in 
                                                   
3 What is Abuse? Understand Abuse. Ontario Women's Justice Network <http://owjn.org/understand-
abuse/> 
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Canada.  However, we continue to have some practical concerns related to those 

changes.  

 

a) Our International Experience 

 

SALCO recently worked with a client whose children were kidnapped to Pakistan by her 

abusive ex-husband.  In order for the client to get her children home, the Pakistani court 

required a court order that specifically granted her “sole custody”, which was then used 

to gain permission for her to travel back to Canada from Pakistan with her children.  The 

court was adamant that the order say “sole custody” and that she again seek “sole 

custody” and a Canadian court and provide proof thereof.  We would be concerned that 

the changed terms, while understood within the Canadian context, would not be 

understood or accepted within the international context.  In cases like hers, this could 

have devastating consequences. 

 

b) Other relevant legislation: 

 

It should be noted that the terms "custody" and "access" still exist in other domestic 

legislation, including the Immigration and Refugee Protection Regulations (IRPR) and 

Ontario's Child Youth, and Family Services Act (CYFSA). As we know, family law issues 

rarely operate in a silo, and often intersect with immigration and child protection matters. 

This is particularly true for the clientele that we serve at our clinic. Therefore, eliminating 

the terms "custody" and "access" from the Divorce Act would jeopardize consistency with 

other related legislation and create confusion both for decision-makers, legal 

practitioners and clients.  Therefore, the elimination would require a simultaneous 

amendment of immigration and child protection laws.  

 

c) Public Legal Education 

 

For the past eleven years, SALCO has been doing significant public legal education on 

family law in South Asian communities and in South Asian languages.  SALCO and many 

other legal education organizations, like METRAC (a leading non-profit organization that 

works to prevent violence against women) have finally created language-specific 

resources to explain “custody” and “access”.  Changing the terms would have a 
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significant impact on legal education for South Asian communities.  We simply do not 

have the resources to change pre-existing, long fought for, and excellent legal materials 

to reflect these significant changes in terminology.   

 

Nothing in Bill C-78 contemplates the significant impact of these language changes on 

the growing population of non-English and non-French speaking clients that access the 

family courts.  We submit that the committee consider keeping both terms or 

recommending that the federal government create language-specific resources that 

explain the new terms for the diverse communities across Canada. 

 

d) No evidence that change in language has led to less adversarial processes and 

impacts for clients:     

 

Other jurisdictions in Canada have shifted away from the use of “custody” and “access”.  

We echo the submissions made by NAWL and Luke’s Place that there is currently no 

evidence that similar changes of language that have been made in other jurisdictions 

(domestically and internationally) have actually resulted in the reduction of conflict that 

was hoped for.  

 

We recommend the terms "custody" and access" should be retained. Alternatively, the  

Divorce Act should contain explicit language clarifying the equivalence of the proposed 

new terms with the terms "custody" and/or "access" used in the IRPR and the CYFSA.  

 

Recommendation #5: 

 

i) Remove ss. 16 (3) (c), (d) and (i), or indicate that those subsections are subject 

to exceptions because of family violence.  

ii) Amend s 16 (5) to include the importance of considering past conduct where 

family violence is involved  

 

Section 16 of Bill C-78 confirms that the best interest of the child are to be rightly placed 

at the centre of any decision around parenting and contact orders.   
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Section 16 (3) sets out a non-exhaustive list of factors to be considered when 

determining the best interests of a child.  In our view, three subsections in particular do 

not align with the larger idea that family violence must be understood within the context 

of this decision making: 

 

 Section 16 (3) (c): each spouse’s willingness to support the development and 

maintenance of the child’s relationship with the other spouse; 

 

 Section 16 (3) (d): the history of care of the child 

 

 Section 16 (3) (i): the ability and willingness of each person in respect of whom 

the order would apply to communicate and cooperate, in particular with one 

another, on matters affecting the child 

 

In the instances of Section 16 (3) (c) and  Section 16 (3) (i), we know from clients that 

there will be an unwillingness to maintain any type of relationship or to communicate with 

a spouse who has been and continues to be violent.  For many clients, the violence often 

continues even after the marriage has ended.  In our cases, post-break-up violence has 

included: 

 

 Using the law of a home country to have our client or our client’s family charged 

with marriage fraud for having left the abusive spouse; 

 Continued on-line and phone harassment; 

 Abusive behaviour of shared faith spaces; 

 Threats against the client and her family; and 

 Physical and mental violence. 

 

We are concerned that the proposed legislation includes a consideration of whether a 

woman facing family violence would or even should show a willingness to support the 

development of a relationship and/or communication with her abusive partner.  In fact, 

there are many cases where her desire not to interact with her abusive ex-partner and to 

protect her children would be appropriate and legitimate. We submit that these 

subsections could actually put women in greater danger and perpetuate the cycle of 

abuse by forcing communication and engagement where it is not appropriate.  
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We acknowledge that s. 16(3)(j) indicates that the impact of family violence would be 

considered in assessing the ability and willingness to care for and meet the child's needs, 

as well as the appropriateness of an order that would require cooperation on matters 

affecting the child. However, we echo Luke's Place and NAWL's recommendation4 that s. 

16(3)(c) and (i) should be removed, or the language around family violence in the context 

of these sections should be clearer. An explicit exception in the case of family violence 

should be inserted directly into s. 16(3)(c) and s. 16(3)(i).  

 

With respect to s. 16 (3) (d), we believe that the history of care of the child should not be 

considered as a positive factor in a case where an abusive parent who may have cared 

for the child in the past but became violent and shows future potential for violence. The 

family violence exception should also be built into this section.  

 

We would also point to NAWL's recommendation regarding the section on past conduct. 

We agree that family violence should always be considered as relevant past conduct 

when assessing best interests of the child.5 

 

 

Recommendation #6: 

 

Change the language of s. 7(3) to emphasize that family dispute resolution may not 

be an option in cases of family violence. 

 

SALCO sees many family violence cases where community and / or faith-based 

organizations try to step in to provide family dispute resolution or to encourage an 

abused woman to formal family dispute resolution processes.  While there may be cases 

where this is appropriate, we often see the opposite.  We see women with a significant 

power imbalance in their relationship for whom family dispute resolution would not be 

appropriate.  We see women entering family court with threats of loss of immigration 

status from their husbands, threats of retaliation against family members in the home 

country, threats of deportation, and threats of kidnapping the children who would not be 

                                                   
4 Supra note 1, pg. 4. 
5 Supra note 1, pg. 5 
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in a position to meaningfully participate in any type of family dispute resolution as they 

come to the process on unequal footing. 

 

We submit that s. 7 (3) have stronger wording that confirms that family dispute resolution 

may not be appropriate in cases of family violence and that the current wording “where 

appropriate” is too weak to reflect the reality of family violence. 

 

Recommendation #7: 

 

Add sections to Bill C-78 that require mandatory education for judges, lawyers, 

and other people involved in the family court system about family violence. 

 

SALCO recently consulted with the federal government’s National Judicial Institute about 

Draft Curriculum on Education in Sexual Assault Law for persons who are to be 

appointed judges of a superior court (coming out of Bill C-377).  The initiative sought to 

create clear education for applicants to the judiciary on sexual assault law.  There is a 

growing recognition that training for judges and other court stakeholders (lawyers, 

mediators, court staff) on critical concepts like family violence and sexual violence can 

only enhance the judicial system's ability to respond to litigants in its courtrooms. 

Mandatory education for decision-makers and other stakeholders in the family court 

system should be an essential part of the package of changes in Bill C-78.   

 

Conclusion 

 

The South Asian Legal Clinic of Ontario welcomes the government's efforts to improve 

family law legislation with the intention of protecting the best interests of the child and 

recognizing the realities of family violence.   However, we believe that some fine tuning of 

some of the provisions would better encompass the complexities of family violence as 

they play out within the diverse fabric of our society. Family violence has devastating and 

disproportionate consequences for those who are marginalized. It primarily impacts 

women, transgender, queer, and gender non-confirming people, and is complicated by 

other factors such as race, ethnicity, religion, immigration status, age, disability, poverty, 

etc. Therefore, any legislation that seeks to protect women and children from violence 

must take into account the experiences of the most vulnerable segments of society.  
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SALCO joins other feminist and violence against women (VAW) organizations in 

underscoring the need for legislation that ensures the safety and security of women and 

children both in intent and in action.  

 

Summary of SALCO's recommendations:  

 

1. Recognize that family violence is gendered and intersectional in nature and 

incorporate that understanding in a Preamble in the legislation. 

 

2. Include a definition of “violence against women” in the definition section of 

the legislation. 

 

3. Amend the definition of "family violence;" 

 

4. Keep the terms “custody” and “access", or alternatively, clarify the 

proposed new terms to maintain consistency with language in the 

international law context as well as in other domestic legislation 

 

5. i) Remove ss. 16 (3) (c), (d) and (i) or indicate that those subsections are 

subject to exceptions because of family violence.  

ii) Amend s 16 (5) to include the importance of considering past conduct 

where family violence is involved  

 

6. Change the language of s. 7(3) to emphasize that family dispute resolution 

may not be an option in cases of family violence. 

 

7. Add sections that require mandatory education for judges, lawyers, and 

other people involved in the family court system about family violence. 

 

 

 

 


