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Introduction 

Any changes to the Divorce Act must appropriately account for the devastating 

effects of violence against women in intimate relationships, including harmful impacts 

on children who grow up in homes where this violence is occurring, which occur 

whether or not they witness or experience the violence directly. This Brief refers 

specifically to violence against women, as decades of research have made clear that 

this is the most prevalent, most harmful and most lethal violence that occurs in the 

context of intimate relationships. While other forms of violence, including violence in 

same sex relationships, must also be addressed, using gender neutral terminology in 

order to be inclusive of all forms of violence has the impact of erasing and obscuring 

the most pervasive form of violence that continues to be a cause and consequence 

of women’s inequality. Specificity and clarity are critical to understanding the nature 

of violence in families and to crafting effective responses. In order to achieve hoped-

for improvements and maximize effectiveness, proposed changes to the Divorce Act 

must be grounded in evidence as to what currently happens to families who turn to 

the family law system for assistance when couples separate. 

 

Describing the Violence 

Violence against women in their intimate relationships is widely recognized as a 

pervasive human rights violation warranting criminal sanction in some of its forms. 

And while equal numbers of men and women may self-report experiencing unhealthy 

conflict, abuse or violence in their relationships, important distinctions have 

consistently been identified, namely that women are more likely than men to 

experience severe types of violence from intimate partners, more likely to experience 

poor health as a result and are more likely to be killed by intimate partners than men 

are.1 

Violence against women is a term that encompasses a wide range of abusive tactics, 
including those that have long been identified, such as physical, sexual, emotional 
and financial abuse, as well as neglect and exposure of children to abuse.2 An 
emerging understanding of coercive control and the range of tactics that would fall 
under that definition shows that, while some of these tactics used by abusive men 
would meet definitions of criminal code offenses, such as stalking, much of the 
treatment women experience in abusive relationships falls outside traditional legal 
definitions upon which responses and remedies are made available. Indeed, many of 
these tactics are not identified as abuse at all, including things like monitoring and 
regulating activities of daily living, particularly activities associated with women’s 
roles as mothers, homemakers and as sexual partners. These targets of regulation 
and control may include access to money, food and transport and how women dress, 
clean, cook or perform sexually.3  

                                                           
1 The Chief Pubic Health Officer’s Report on the State of Public Health in Canada 2016, A Focus on Family 
Violence in Canada, Public Health Agency of Canada, 2016 at p. 12. 
2 Ibid. at p. 5 
3 Stark, Evan, Re-presenting Battered Women: Coercive Control and the Defense of Liberty, Violence Against 
Women: Complex Realities and New Issues in a Changing World, 2012 at p.4. 



Stark argues that many of the most devastating effects of the tactics of coercive 
control are missed by current domestic violence laws. He argues that the level of 
control exercised in abusive relationships is a better predictor of future sexual 
assault and of severe and fatal violence than prior assaults are, and that in a 
significant minority of cases, abusers are able to entrap their female partners without 
the use of any violence. Women’s ability to escape and resist abuse is undermined 
when their capacity to make independent decisions in their own interest is 
compromised by the targeting of their autonomy, equality, liberty, social supports and 
dignity. So, he argues, while arrests for assault and provision of shelter and legal 
protections against violence are critical for short-term safety, long-term safety and 
independence of women escaping abuse can only be secured if protections currently 
available are extended to encompass coercive control.4 

It is important to note that some women are found to be even more vulnerable to 
violence on the basis of particular characteristics, such as sexual orientation, 
disability or ethnicity, and still others on the basis of contextual factors like 
humanitarian crises such as post-conflict situations.5 In Canada, the vulnerability and 
very high levels of violence experienced by Indigenous women is currently the 
subject matter of a national inquiry.6 Other forms of violence that are beyond the 
scope of this paper, such as violence experienced by girls within the context of 
forced marriages, genital mutilation and human trafficking, among others, are 
additional serious and pervasive forms of violence women and girls experience that 
add to the depth and breadth of the suffering women and girls experience in a global 
context. 

Measuring violence against women has been subject to considerable debate in 
Canada. Canada’s one and only Violence Against Women Survey conducted in 1993 
found that 29% of women respondents reported having experienced violence in their 
lifetimes.7 Statistics Canada’s General Social Survey (GSS) has found approximately 
equal levels of violence reported by men and women, with the accompanying caveat 
that women report more severe levels of violence more often. In the 2014 survey 
women were twice as likely to experience the most severe forms of violence than 
men, including having been sexually assaulted, beaten, choked or threatened with a 
gun or a knife.8 By contrast, men were over three times more likely to report having 
been kicked, bitten, hit, or hit with something.9 Some evidence suggests that reports 
of violence experienced by men should be scrutinized to see how many should be 
more correctly characterized as defensive actions of women protecting themselves 
or children from violent men.10  
 
An apparently hopeful statistic reported in the 2014 GSS is that fewer men and 
women reported having been physically and/or sexually abused by their partner 

                                                           
4 Ibid. 
5 http://www.unwomen.org/en/what-we-do/ending-violence-against-women/facts-and-figures at Note 17. 
6 http://www.mmiwg-ffada.ca/ 
7 https://www.ncbi.nlm.nih.gov/pubmed/12295371  
8 http://www.statcan.gc.ca/daily-quotidien/160121/dq160121b-eng.htm at p. 7. 
9 Ibid. 
10 Chewter, Cynthia L., Violence Against Women and Children: Some Legal Issues, Canadian Journal of Family 
Law, Volume 20, 2003 at p. 101. See also Sheehy, Elizabeth A., Defending Battered Women on Trial, Lessons 
from the Transcripts, UBC Press, 2014 at p. 66 and Note 84 at p. 359. 

http://www.unwomen.org/en/what-we-do/ending-violence-against-women/facts-and-figures
https://www.ncbi.nlm.nih.gov/pubmed/12295371
http://www.statcan.gc.ca/daily-quotidien/160121/dq160121b-eng.htm


during the preceding five years, 4% down from a reported 7% a decade earlier.11 Of 
particular interest in that survey with respect to assisting women and children to 
safely exit abusive relationships, was that spousal violence was reported more 
frequently in relationships that had ended (13%) than among those in marriage or 
common-law relationships (2%), that many of those victimized by former partners 
reported suffering violence after the relationship had ended and that almost half of 
them reported that the violence increased in severity after the relationship 
ended.12 This data is particularly pertinent to consideration of protections available 
through family courts, including how issues of custody and access are addressed. 
 
Establishing with certainty how many of these cases appear in family courts is a 
challenge, however Bala et al report that roughly one quarter of all separations and 
divorces in Canada involve spousal violence issues.13  
 

What is currently happening in family court files 

Thanks to a grant provided by Status of Women Canada, the Justicia Nostrum 

project has permitted an in-depth review of what happens when violence is a factor 

in family court in Ontario from two sources. The first is a review of case law under 

both the Divorce Act and Ontario’s Children’s Law Reform Act. The second is a 

detailed review of two random, representative samples taken six years apart of 

family law files from Ottawa’s Unified Family Court, the only family court in the 

second largest centre in the most populous province in Canada..  

Before discussing the results found to date, there are several important caveats to 

bear in mind. The first is one that is widely known and discussed, that is the 

inaccessibility of family law due to cost and the very limited availability of legal aid to 

only the poorest who qualify. The impacts of cost and what that means for the ability 

to retain counsel or effectively assert legal claims is currently jeopardizing the very 

existence of the family court system, let alone any justice that may be available 

there. The second caveat is that even with this comprehensive and in-depth review 

of family law cases and files in Ontario, a lot of what happens in family law remains 

unscrutinised in negotiations between counsel, and in Case and Settlement 

Conferences that occur off the record where parties may forego claims or feel 

pressured to settle for less than they ought to because they do not have the means 

to  pursue justice. Nevertheless, the lessons learned from the Justicia Nostrum 

project to date provide some valuable insights to the task before the Standing 

Committee on Justice and Human Rights as it considers changes to the Divorce Act. 

 

What the Data from the Family Court Files Showed 

Two random, representative samples of family law files were selected in Ottawa in 

2010 and in 2016. Data gathered included demographic information about the 

                                                           
11 http://www.statcan.gc.ca/daily-quotidien/160121/dq160121b-eng.htm at p. 1. 
12 Ibid. 
13 Spousal Violence and Child-Related Cases: Challenging Cases Requiring Differentiated Responses, 27 C.F.L.Q. 
1, Nicholas Bala, Peter Jaffe, and Claire Crooks at 1. 

http://www.statcan.gc.ca/daily-quotidien/160121/dq160121b-eng.htm


parties, the legal claims they asserted, the procedural steps throughout the life of the 

files, and outcomes, where available, or the most recent event where they were not. 

The data generated provided insights into many aspects of these cases that would 

not otherwise be available. Those insights are too numerous to explore fully for the 

purposes of this paper, however selected highlights are offered here as context for 

the recommendations to follow. Interestingly, the total number of family law files 

commenced in Ottawa dropped by 12% between 2010 and 2016. It would be 

premature to draw conclusions without further study, but it certainly raises the 

question as to whether it is a consequence of current cost inaccessibility. 

The first striking revelation from the data gathered is that violence against women in 
intimate relationships does not appear in these family court files at prevalence rates 
that it ought to. Accounting for files that were either joint applications for simple 
divorces, child welfare or Family Responsibility (FRO) applications for enforcement, 
only 15.5% of the first set of remaining files and 16.2% of the second set of 
remaining files disclosed abuse; considerably lower than the prevalence estimated 
by Bala et al above.14  
 
The next striking thing is the contrast between custody claims by gender. Most 
women claimed sole custody, whereas the largest type of custody claim made by 
men was no claim at all, followed by joint custody, and by sole custody as the 
smallest claim category made by men.  
 
The final striking revelation from the data is how little impact disclosing violence in 
the pleadings had on outcomes in these cases. Where women sought sole custody 
and disclosed the abuse in their pleadings, they were granted sole custody 45% of 
the time. Where women sought sole custody and disclosed no violence, they were 
granted sole custody 44% of the time. This is a very troubling outcome, particularly in 
light of the nature of the abuse disclosed and especially when the types of abuse 
women disclosed are contrasted against the types of abuse men disclosed in their 
pleadings. As with the Statistics Canada surveys, women disclosed much more 
serious and extensive histories of abuse they had experienced from their male 
former partners than men did about female former partners. Indeed, some of the 
abuse men disclosed were the allegations their former partners made against them, 
rather than any allegations of their own. 
 
Current Legislation: Divorce Act and Children’s Law Reform Act 
 

In Ontario, legislation governing custody and access determinations for separating 
couples includes the Divorce Act and the Children’s Law Reform Act. Both Acts set 
out that the relevant test to determine custody and access is ‘the best interests of the 
child.15 
 
The Divorce Act provides little explicit guidance with respect to how courts ought to 
respond to claims of violence and abuse. Abundant critique has been advanced 
regarding sections 16(9) and 16(10) of the Act. The former directs that past conduct 
is not to be taken into account in determining custody and access, unless the 

                                                           
14 See Note 13 above. 
15 Divorce Act at s. 16(8) and Children’s Law Reform Act at s. 24 (1)-(5). 



conduct is relevant to that person’s ability to parent. Courts have been slow to 
understand and make clear that being abusive or violent in a relationship is relevant 
to the ability to parent and that such conduct harms children, whether or not the 
abuse is directed at the children rather than at their mothers. 
 
The latter section, known as ‘the friendly parent rule’, directs courts to ensure that 
children have as much contact with each parent as is consistent with their best 
interests and to consider the willingness of each parent vying for custody to facilitate 
such contact. In the absence of a clear understanding or clear direction as to the 
harms caused by children experiencing or witnessing violence or abuse perpetrated 
by their parents, courts have been slow to explicitly and universally recognize and 
the harms such abuse and violence cause. 
 
In 2006 Ontario amended the Children’s Law Reform Act to make violence or abuse 
in a relationship an explicit, mandatory consideration in custody and access 
determinations.16 This Act provides much more detailed guidance as to the relevant 
considerations in determining children’s best interests, including specific guidance 
that past conduct regarding violence or abuse committed at any time against a 
spouse or parent of the child to whom the application relates, a member of the 
household or any child, except where it is committed in self-defence or to protect 
another person, must be considered in custody and access determinations. At the 
time of data gathering this legislation had been in place for four years for the first set, 
and ten years for the second set. Comparison of the custody outcomes in 2010 and 
2016 suggests that this legislation is having little impact on custody outcomes. 
 

One observation from the review of court files may be instructive as to why that is the 

case. In 2010 Ontario mandated the filing of sworn affidavits that ask specifically for 

disclosure of the abuse contemplated in s. 24(4) of the Children’s Law Reform Act in 

every court application dealing with custody and access claims. This requirement 

came into effect part way in to the year from which the first file sample was collected, 

which impeded the ability to draw conclusions from what was found regarding these 

affidavits in the file review that year. By the time of the second file review, however, 

this mandatory requirement had been in place for six years. Therefore, what was 

found clearly tells something about the impact of mandating disclosure of violence. 

Sixty per cent of these affidavits filed by women as applicants or respondents in the 

files that contained allegations of violence and abuse somewhere in the file did not 

disclose the violence in these sworn, mandatory documents. In other words, in only 

40% of the cases where violence was disclosed by the woman somewhere in the 

file, was it also disclosed in the one location where its disclosure was mandatory.  

 

Gendered differences in experiences of violence were apparent as well. Only three 

of these affidavits filed by men disclosed violence: one denied the violence he was 

accused of and accused his female partner of yelling at him and the children and of 

grabbing the children aggressively, another made extensive claims of abuse by his 

female partner while hers denied abuse of any kind in her affidavit while 

simultaneously making extensive claims of his abuse elsewhere in her legal 

                                                           
16 Ibid. 



documents. It is noteworthy that this woman was represented by counsel and her 

documents were therefore presumably drafted by counsel, yet still failed to disclose 

the violence as required in this mandated framework. And in the third and final 

affidavit where a man referenced violence in his mandatory affidavit, he denied the 

abuse he was accused of. 

 

What the Case Law Revealed 

 

A CanLII database search was conducted using terms intended to capture Ontario 

cases where violence was claimed. The search generated 154 reported cases. Of 

these, 110 contained custody and access claims that were analysed. Comparison of 

custody outcomes where violence was claimed under the Divorce Act and the 

Children’s Law Reform Act shows that the mandatory consideration of abuse under 

the Children’s Law Reform Act does not appear to improve outcomes significantly. 

Women obtained temporary or final sole custody and/or primary residence in 54% of 

the cases under the Divorce Act and in 59% of the cases under the Children’s Law 

Reform Act. Interestingly, men obtained temporary or final sole custody and/or 

primary residence in almost twice as many cases under the Children’s Law Reform 

Act (20%) as under the Divorce Act (11%). 

 

Unfortunately, it is not possible in this brief submission to include more of what 

analysis of the cases revealed, however one case is worth noting as it demonstrates 

how extraordinarily difficult it can be for women to have courts recognize the 

relevance of even extreme acts of violence to custody and access claims, and how 

judicial bias can prevent just outcomes even in circumstances where pertinent facts 

are agreed upon that lend themselves to findings that account for the violence.  

 

This was the case called Clayson-Martin v. Martin17 an appeal of a Superior Court 

decision following a twenty day trial where the Appellant wife had been represented 

by counsel and where the Respondent husband had self-represented. The trial judge 

had ordered the children to have generous access with their father, where the 

Appellant mother contended his access should have been terminated because he 

had tried to kill her. MacFarland J.A. for the court sets out the facts that are not in 

dispute which include: 

 

1. the wife suffered a knife wound to her throat, 10 cm in length 
extending from ear to ear, and which caused profuse bleeding; 
 

2. there were only two people present at the time, the wife and the 
husband; 

 
3. the wife suffered a deep cut to her thumb; 

 
4. the husband suffered no knife injuries; 

                                                           
17Clayson-Martin v. Martin, 2015 ONCA 596 (CanLII), on appeal from the judgment of Justice D. Roger 

Timms of the Superior Court of Justice, dated December 30, 2014, with reasons reported at 2014 

ONSC 7530 (CanLII). 

https://www.canlii.org/en/on/onca/doc/2015/2015onca596/2015onca596.html?searchUrlHash=AAAAAQBlImRvbWVzdGljIHZpb2xlbmNlIiBPUiAiYWJ1c2UiIE9SICJ2aW9sZW4qIiBPUiAiY29lcmNpdmUgY29udHJvbCIgIjI0KDQpIiAiY2hpbGRyZW4ncyBsYXcgcmVmb3JtIGFjdCIAAAAAAQ&resultIndex=104
https://www.canlii.org/en/on/onca/doc/2015/2015onca596/2015onca596.html?searchUrlHash=AAAAAQBlImRvbWVzdGljIHZpb2xlbmNlIiBPUiAiYWJ1c2UiIE9SICJ2aW9sZW4qIiBPUiAiY29lcmNpdmUgY29udHJvbCIgIjI0KDQpIiAiY2hpbGRyZW4ncyBsYXcgcmVmb3JtIGFjdCIAAAAAAQ&resultIndex=104
https://www.canlii.org/en/on/onsc/doc/2014/2014canlii77326/2014canlii77326.html
https://www.canlii.org/en/on/onsc/doc/2014/2014canlii77326/2014canlii77326.html


 
5. the husband forcibly carried the wife back to the car, shoved her in 

the driver’s side and held her as he drove from the scene; 
 

6. the husband drove for 17 kilometres with the wife bleeding profusely 
and did not stop once to get help; 

 
7. the husband also drove onto a dirt road during this time; 

 
8. the wife was observed to have her feet dangling out of the car and 

screaming for help; 
 

9. the wife either jumped, was pushed, or slipped out of the moving car; 
 

10. the husband, after the wife exited the car, continued to drive, leaving 
the wife with her throat slit by the side of the road; 

 
11. the husband did not stop or use his cell phone to get help; 

 
12. the husband repeatedly told police that a big Jamaican man had 

attacked them, slit the wife’s throat and fought with them; 
 

13. the husband admitted that the story he told police involving a 
Jamaican man was a complete fabrication; 

 
14. his stated reason for telling this lie was to protect his wife from being 

charged with his attempted murder; 
 

15. the husband maintained this lie even after he was arrested and 
charged with attempted murder of his wife; 

 
16. the wife’s version of what occurred has been consistent throughout: 

“my husband slit my throat”. 
 

MacFarland J.A. for the court found that in addition to legal errors made by trial judge 

with respect to rules of evidence, there was troubling differential treatment of the 

parties’ evidence, with the husband receiving much more generous treatment as 

compared to the wife. The court found several reversible errors, among them that the 

trial judge failed to give any consideration to the issue of domestic violence.18 The 

decision below was set aside and a new trial was ordered in accordance with the 

reasons given at the Court of Appeal, which directed that an updated assessment 

should consider whether and, if so by how much the husband’s access should 

continue to increase and whether the supervision requirement should change.   

 

 

 

                                                           
18 Ibid. at [141] 



The research results in this Brief are preliminary and it is anticipated that in the 

coming months a more extensive analysis of family court responses to claims of 

violence will be available.  

  

 

Recommendations: 

 

We adopt and support the recommendations set out in the Briefs submitted by 

Luke’s Place and the National Association of Women and the Law and Believe, End 

violence against women / Croyez, Arrêtez la violence faite aux femmes and make 

the following additional recommendations. 

 

1. Include a preamble that acknowledges the gendered nature of violence in 

intimate relationships and specifically names violence against women and the 

differential impacts experienced by particular groups of women, including First 

Nations, Inuit and Metis women and women with disabilities as well as the 

ways in which other forms of discrimination and disadvantage intersect and 

compound women’s experiences of violence and their options to escape it. 

 

2. The preamble must address the fact that many abusive relationships unfold 

mostly and sometimes entirely behind closed doors and, as such, there may 

be little or no corroborative evidence available. Courts must be reminded that 

women’s testimony about their experiences is evidence that must be 

considered without the need for corroboration and courts must account for 

how this evidence was considered in decisions. 

 

3. Add to the listed inferences the court shall not make that the court shall not 

infer that a woman who has experienced abuse or violence will conform to 

any particular assumptions regarding her behaviour or presentation, such as 

participation in the workforce or career for example. Survivors of violence 

come from all walks of life and there is not one presentation or demeanour 

associated with this experience. 

 

4. Define coercive control and include it in the list of types of abuse.  

 

5. Develop and disseminate educational materials for judges, lawyers, court 

support staff and administration and other community-based resources 

regarding myths and facts about violence against women and, in particular, 

information that denounces stereotyped notions of who abused women are 

and who men who perpetrate abuse and violence in relationships are. 

 

6. Develop concise fact sheets citing with links to credible research that can be 

attached to affidavit material and used in busy family courts where judges 

have limited time to review materials. 

 



7. Given the slow progress family courts have made in recognizing and 

appropriately responding to violence against women and given the well-

documented harms to women and children, up to and including lethal violence 

when these situations are not appropriately responded to, significant 

investments should be allocated to equip the autonomous women’s 

movement, including survivors of violence, front-line violence against women 

workers and legal experts, to study, implement and monitor strategies to 

improve legal responses to violence against women and child witnessing of 

violence. 

 


