
 

 
 

 
 
 
 
 
 
 

CONSIDER THE IMPACTS OF FAMILY VIOLENCE 
TO PROVIDE GREATER PROTECTION TO ABUSED WOMEN AND THEIR CHILDREN IN THE CONTEXT OF DIVORCE 
 
 
States should pursue by all appropriate means and without delay a policy of eliminating violence 
against women and, to this end, should.... Develop, in a comprehensive way, preventive approaches and all 
those measures of a legal, political, administrative and cultural nature that promote the protection of women 
against any form of violence, and ensure that the re-victimization of women does not occur because of laws 
insensitive to gender considerations, enforcement practices or other interventions... 

Excerpt from the Declaration on the Elimination of Violence against Women (UN: 1993) 
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This brief from the Fédération des maisons d’hébergement pour femmes (FMHF) concerning BILL C-78: An Act to amend 
the Divorce Act, the Family Orders and Agreements Enforcement Assistance Act and the Garnishment, Attachment and 
Pension Diversion Act and to make consequential amendments to another Act (Bill C-78) is based primarily on the brief 
submitted by Luke’s Place and the National Association of Women and the Law (NAWL), which was developed through 
extensive consultations with lawyers, academics and feminist advocacy and front-line service organizations.1  
 

Presentation of the FMHF mission 

The Federation was created in 1987 through the initiative of various women’s housing resources seeking to create an 
association that would represent all the social issues related to the many forms of violence against women, including 
domestic violence. From a feminist perspective of combatting violence against women, the Federation supports and 
represents shelters as a group with a view to promoting and defending the rights of women and their children experiencing 
multiple social issues. 

To better understand how violence and multiple social issues affect women, consideration must be given to the socio-
political-economic context in which they live. The different forms of oppression that exist in our society must also be taken 
into account. The multiple social issues faced by the majority of women are understood to be survival strategies for dealing 
with violence (including social, economic and political inequities) and its impacts. The various issues faced by Indigenous 
women, immigrant and racialized women and women with disabilities are all areas of concern for the FMHF. As such, the 
FMHF works to promote and defend the interests of women’s shelters while taking into account their autonomy, 
particularities, similarities and differences, in a spirit of partnership and consultation.  
 
The FMHF’s mandate is:  
1) to promote the rights and development of independence of women facing difficulties related to various forms of violence 
(conjugal, family, human trafficking, forced marriage, etc.) and multiple social issues (drug addiction, mental health, 
homelessness, etc.);  
2) to offer support to member-shelters in the form of training and information to help them achieve their mandates;  
3) to represent member-shelters to political authorities, and public, parapublic and private agencies;  
4) to raise awareness among the population and the various authorities about the problems and consequences of violence 
experienced by women and children.  
 
The 36 FMHF member-shelters (out of approximately 100 in the province), located in 10 regions of Quebec, support nearly 
5 000 women and their 2 000 children each year. The occupancy rate is close to or even exceeds 100% every year. 
Consequence of violence: most of the women in shelters need this interval in their lives, and it must be adapted to their 
reality. 
 
FMHF member shelters respond to more than 50 000 calls via 24/7 hotlines, and provide external services to nearly 60 000 
women and children. They offer individual and group intervention, youth intervention, physical accompaniment for various 
undertakings (immigration, francization, physical and psychological health, schooling, socio-judicial procedures, IVAC, social 
and professional reintegration, etc.), as well as a great deal of informal intervention. They carry out nearly 7 000 training 
and awareness-raising activities in communities. More than 5 000 women appear at their doors each year seeking help. 

                                                           
1 This brief is largely based on the joint brief prepared by Suki Beavers and Anastasia Berwald (NAWL) and Pamela Cross (Luke’s Place). The FMHF 
acknowledges the many contributions of the following organizations: Action ontarienne contre la violence faite aux femmes, Barbra Schlifer 
Commemorative Clinic, BC Society of Transition Houses, Canadian Council of Muslim Women, Canadian Women’s Foundation, Disabled Women’s 
Network Canada, Quebec Native Women, Harmony House, Ontario Association of Interval and Transition Houses, Native Women’s Association of 
Canada, OCTEVAW, Rise Women’s Legal Centre, South Asian Legal Clinic, Vancouver Rape Relief and Women’s Shelter, West Coast Leaf, Women’s 
Legal Action and Education Fund and Women’s Shelters Canada. We also acknowledge the contributions of the following law firms and individuals: 
Athena Law, Equitas Law Group, Jenkins Marzban Logan LLP, Suleman Family Law, Professor Emerita Susan Boyd, Rachel Law, Hilary Linton, Professor 
Linda Nielson and Glenda Perry. We thank Lisa Cirillo, Professor Lorena Fontaine, Professor Martha Jackman, Anne Levesque, Cheryl Milne and Zahra 
Taseer (NAWL) and Carol Barkwell (Luke’s Place) for their contributions. 
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They often have to refuse due to lack of resources or available space (between 6 000 and 10 000 refusals annually due to 
lack of available space at the time of the call). 
 
General comments on Bill C-78  
We commend the government for the many positive changes made in Bill C-78, several of which are long overdue. It is very 
positive to see that the child’s best interests are the sole criterion to be used in determining the arrangements to be made 
for children after separation. The addition of a list of factors to be taken into account is also positive–including the explicit 
reference to Indigenous upbringing and heritage–to the extent that these factors can guide and support the courts. We also 
appreciate the addition of a comprehensive and inclusive definition of family violence. It is reassuring to see an explicit 
reference to coercive and controlling behaviour, as well as fear. The inclusion of threats or harm to animals is very positive, 
as is the explicit inclusion of financial abuse. We also note the obligation to take into account other orders or proceedings, 
such as criminal and civil protection orders.  
 
Context to our recommendations  
At the outset, we would like to reiterate the federal government’s international and national obligations toward women’s 
rights, including those of Indigenous women. As mentioned above, Bill C-78 contains many welcome additions and changes. 
The FMHF supports the principle that children and their well-being remain at the centre of the Divorce Act. We agree with 
the objective of reducing conflicts, but stress the need to ensure that such conflicts not be confused with family and spousal 
violence, as this can distort the assessment of the impacts of violence as well as the risk of harm associated with intra-
familial homicide. The requirements that should be imposed on parents in non-violent but conflictual situations should 
differ from those that apply when a woman who is a victim of violence is involved in a divorce proceeding. Therefore, the 
majority of our recommendations are intended to propose specific changes to ensure that Bill C-78 will truly protect women 
and their children at the end of an abusive relationship.  
 
Our analysis discusses various aspects of Bill C-78, including those that require communication and cooperation between 
spouses, as well as the unexpected ways that certain elements of the communication and cooperation expected of parents 
in divorce proceedings may obscure the realities of family violence and place women and children at risk. The broad 
definition of family violence already included in the bill demonstrates an understanding of the complexity and pervasiveness 
of this problem. It is important that all aspects of the bill be formulated accordingly, and take into account the complexity 
and pervasiveness of the impact of past violence, and even current violence, and the fact that such violence does not end 
simply because divorce proceedings are commenced. There is ample evidence that violence from ex-spouses often 
increases in the months following separation, meaning that many abused women and their children are more at risk of 
being killed during this period. Requiring a mother to continue to communicate and cooperate with an abusive spouse is 
therefore not only inappropriate, but dangerous. Yet even today, mothers who are legitimately unable or unwilling to 
cooperate with an abusive partner are still subject to disapproval from the courts, and may even lose custody of their 
children to the abusive partner.  
 
This has been documented in the literature for decades. In custody decisions, the case law appears to prioritize the presence 
of the father as an essential factor for the child’s well-being, while overlooking his potential for violence or his inability to 
meet the child’s needs (Smart and Neale, 1999). On the flip side, the judicial system has taken up the new ideology of the 
“victimization” of fathers, suspecting mothers when father-child relationships are conflictual: “Thus, mothers who do not 
force their child into contact with the father, or who strive to protect their child from the abuse inflicted by the latter, have 
been represented as irrationally hostile, implacable, selfish and unable to put the interests of their children before their own” 
(Harne, 2002 : 18, Translation).  
 
In her master’s thesis, Manon Monastesse (2003) also questions the use of the “parental alienation syndrome,” and the 
risks it entails for abused women and their children. This concern is shared by other researchers, such as Jaffe and Geffner 
(1998), who see those involved increasingly casting doubt on women’s statements about the violence they have 
experienced. These women are then suspected of accusing their spouses of violence in order to remove their custody rights. 
Jaffe and Geffner describe this situation for abused women as a “no-win situation.” Indeed, if the abused mother tries to 
protect her children by not reporting that they have witnessed or been victims of their father’s violence, she may lose 
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custody of them because she is supposed to ensure their protection. However, if this is the case and she reports the father, 
she is accused of alienating the children, and will lose custody of them to the violent father: “In our professional experience 
in over 20 years of completing custody and visitation assessments, the nonidentification of domestic violence in divorce cases 
is the source of the real problems that occur” (Jaffe and Geffner, 1998: 381). 
 
In Dufresne and Palma (2002: 41), Neilson (2000) states, “When it comes to access or contact between the child and the 
abusive spouse, abuse appears to have relatively little effect on restricting contact or regulating it through supervision.” 
[Translation] Susan B. Boyd (2002) adds, “The preference to have the participation of both parents in the child’s life may 
lead to the biased thinking that the prospect of living in a “broken” family is worse than remaining in a home fractured by 
abusive behaviour” (in Dufresne and Palma, 2002: 41) [Translation]. The provisions relating to cooperation and 
communication must therefore remain flexible and make it clear that they may not be appropriate and should not be 
required in cases where there is a history of family violence.  
 
The definition of family violence found in Bill C-78 rightly excludes self-defence. However, a number of cases have illustrated 
a lack of understanding of the various ways in which women resist and survive family violence. We hope that identifying 
some models of coercion and control will help courts to understand the dynamics of family violence, and that as a result, 
acts of resistance and survival by women who are victims of violence will no longer be considered acts of family violence.  
 
We support maintaining unamended the traditional and clear terms of “custody” and “access” in the Divorce Act. We also 
propose further clarification in Bill C-78 regarding the decisions that can be made by the custodial parent and those that 
can also be made by the access parent. We understand the thinking behind the proposal to introduce new terms to replace 
“custody” and “access.” We agree in principle that in cases not involving violence, it would appear to be in the best interests 
of the child to focus on cooperation between the parents rather than on the perception that one parent wins a custody 
dispute and the other loses it.  
 
Unfortunately, the risks associated with the introduction of new vocabulary, which will be subject to a host of 
interpretations and debates, far outweigh the desired benefits, however well intentioned they may be. As lawyers and 
advocates who have worked with similar new language in some provincial family law systems have told us, there is no 
convincing evidence that adopting new language has actually reduced conflict when custody, access and decision-making 
issues are in dispute. There are also legitimate reasons to fear that this new vocabulary might lead to conflicting 
interpretations in international matters, as it differs from the vocabulary used in the Hague Convention. This could prevent 
Canada from fulfilling its obligations under that Convention.  
 
In addition, the experiences of too many women who have been in abusive relationships demonstrate that abusive men 
will exploit every element of uncertainty and ambiguity they can find. Any ambiguity introduced into the law can thus be 
transformed into an opportunity for violence, harassment and undermining of the mother’s authority. It is therefore safer 
for children and their mothers to have a clear and unambiguous distribution of custody and to clearly determine who has 
the authority to make specific decisions about what is in the best interests of the child.  
 
We have similar concerns about the proposal to require that the use of family dispute resolution mechanisms be 
encouraged. Of course, some women find such processes empowering or better adapted to their needs. However, family 
dispute resolution mechanisms are not always the best solution, and particularly in cases involving family violence, they 
may not be appropriate at all. Flexible family dispute resolution mechanisms are extremely useful for some families, but in 
other situations they can provide abusive spouses with an opportunity to manipulate the other party and continue their 
violence. The Divorce Act must reflect and respect women’s autonomy and agency, and provide them with all the tools they 
need to make free and informed decisions about the safest and most effective process for them.  
 
Thus, rather than requiring legal advisers to always “encourage” dispute resolution, we recommend that Bill C-78 be revised 
to require legal advisers to fully inform the spouses of all the mechanisms available to them. This change will ensure that 
all women will be provided with information on the full range of processes available, enabling them to make a meaningful 
choice as to the type of mechanism that best suits their situation and needs. We believe that the current reference to 
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“appropriateness” in this provision of the bill is insufficient and will lead to family dispute resolution becoming the default 
mechanism, even in cases involving family violence where it may undermine the physical and psychological safety of 
mothers and their children. 
 
Indeed, our support and shelter facilities have observed through experience just how problematic child care is in the context 
of spousal and family violence, and that it can even jeopardize the safety of mother and child victims. Contrary to 
expectations, the end of the conjugal relationship does not necessarily lead to the end of hostilities. Data from the General 
Social Survey (GSS, 1999 in Statistics Canada, 2001) corroborate that not only can violence continue after separation, but it 
is also at this time that the first physical assault may occur (37% of cases). In addition, the onset of physical violence following 
separation can be serious: “The majority of women (57%) who first experienced violence after separation were beaten, 
choked, threatened with a gun or knife, or sexually assaulted” (GSS, 1999: 34 in Statistics Canada, 2001).  
 
However, police services are more likely to be informed of acts of violence if the woman is a victim following separation: 
“In relationships with violence that continued or first occurred after separation, 55% of women reported having contact 
with the police compared with 37% if the violence ceased prior to separation” (GSS, 1999: 34 in Statistics Canada, 2001). 
Separation is also an aggravating factor in the homicide rate against women. Former spouses are responsible for 28% of all 
homicides against women. In addition, about half of these homicides (49%) occur within 2 months of separation, 32% 
between 2 and 12 months after separation and 19% after more than 1 year of separation.2  
 
In addition, the situation of Canadian women who were stalked by a former spouse remained a concern in 2006, as they 
are still more likely to experience violence or threats from their former spouse (60% feared for their lives).3 It should be 
noted that in Quebec in 2007, 12 homicides (11 women and 1 man) were committed in a conjugal context.4 This trend has 
remained consistent over the years. 
 
With respect to children who witness domestic and family violence, Statistics Canada (2001) found that children’s exposure 
to family violence is the most common form of emotional maltreatment (58% of substantiated cases). Studies have shown 
that children can describe violent acts in detail even if they were not direct witnesses or parents thought they were unaware 
of them (Johnson, 1996). Other estimates are also available through the General Social Survey on Victimization (GSS, 1999 
in Statistics Canada, 2001) and the National Longitudinal Survey of Children and Youth (NLSCY, 1998–1999 in Statistics 
Canada, 2001). According to the GSS (1999 in Statistics Canada, 2001), children were visual or auditory witnesses in 461 000 
cases of spousal violence in the five years preceding the survey. This is equivalent to 37% of all cases of spousal violence. In 
addition, in 70% of spousal violence cases witnessed by children, the mother was the victim, and in half the cases, the 
violence was severe enough for her to fear for her life.  
 
Moreover, as Denyse Côté of the Université du Québec en Outaouais points out, considering shared custody to be the 
unique and ideal model for shared parenting can be dangerous:  
“... our recent research has confirmed that shared custody is dangerous for mothers who are victims of domestic violence. It 
often prevents the victim from protecting herself from her aggressor. The violence continues or increases after the 
establishment of shared physical custody. This violence takes many forms: psychological, verbal (denigration, manipulation, 
control, harassment), physical and sexual (assault or threat to physical integrity) and even economic (inadequate assistance). 
It usually takes place when contact is necessitated by the shared custody (transferring custody and discussions about sharing 
child care tasks). The relationship with the former spouse is conflictual, which makes it difficult, if not impossible, to create 
a new family life and co-manage educational measures, and this has a profound impact on the child.”5 [Translation] 
 
In conclusion, it can be stated categorically that custody and access constitute the favourite tool for abusive former spouses 
to maintain control, along with legal intimidation during civil proceedings. This has been corroborated by research, statistics 
and the field experience of our support and shelter facilities. 
                                                           
2 Homicide Survey, Canadian Centre for Justice Statistics, 1991 to 1999 in Statistics Canada, 2001. 
3 Statistics Canada, Measuring Violence Against Women, Statistical Trends, 2006: 35, Figure 18. 
4 Statistiques 2007 sur la criminalité commise dans un contexte conjugale au Québec, Department of Public Security, September 2008. 
5 Côté, Denyse: “La garde partagée : un mode qui fait sens?” FAFMRQ, Bulletin de Liaison, Vol. 30, No.2, October 2005. 
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Finally, it should be noted that harmful myths and misconceptions about the realities and dynamics of family violence 
continue to influence family law processes and decisions. Education about family violence and gender equality must 
therefore be a crucial element in the reform of the Divorce Act and the implementation of Bill C-78. The FMHF recommends 
that Bill C-78 include educational requirements for all participants in the family law system (lawyers, legal advisers, 
paralegals, mediators, arbitrators, judges, etc.).  
 
Recommendations:  
VIOLENCE AGAINST WOMEN/FAMILY VIOLENCE 
As mentioned above, the FMHF believes that the overarching principle should be that protecting women and their children 
from family violence is at the heart of all family laws, including Bill C-78. This requires interpreting and applying laws using 
an intersectional analysis of gender relations. To clarify this, we recommend the inclusion of a preamble, as well as additions 
to the definitions found in the bill, to ensure that Bill C-78 explicitly recognizes that:  

1. as with all forms of gender-based violence, in the context of family violence, women are overwhelmingly the 
victims/survivors of spousal violence, and men are overwhelmingly the perpetrators;  

2. women experience domestic violence as a form of violence against women; and  
3. women have diverse experiences of domestic violence as part of the continuum of violence against women.  

 
These additions would make it clear that Bill C-78 is intended to protect a parent and/or children from past, present 
or future family violence, as well as to mitigate the impact of family violence (regardless of its form, frequency or 
the length of time since it occurred), and that this approach is consistent and in the best interests of the child.  

 
 

- Recommendation No. 1: Include a preamble in Bill C-78 
WHEREAS in Canada, women are more likely than men to be victims of gender-based violence, including sexual assault and 
family violence;  
WHEREAS Indigenous women, whether First Nations, Métis or Inuit, are disproportionately affected by gender-based 
violence and family violence;  
WHEREAS Canada is a signatory to several international instruments on violence against women, including the Declaration 
on the Elimination of Violence Against Women and the Convention on the Elimination of All Forms of Discrimination Against 
Women, ratified by Canada more than 20 years ago, and must honour its commitments to this effect;  
WHEREAS family violence has profound negative consequences for families, children and Canadian society;  
WHEREAS men6 continue to be the primary perpetrators of family violence and women continue to be the victims/survivors 
of family violence;  
WHEREAS violence against women is a form of gender-based discrimination rooted in systemic inequalities between women 
and men;  
WHEREAS family violence is experienced by women in many ways that are influenced by other forms of discrimination and 
disadvantage that intersect with race, Indigenous identity, ethnic origin, religion, gender identity or expression, sexual 
orientation, immigration and refugee status, geographic location, social condition, age and disability;  
WHEREAS transgender, queer and gender non-conforming people are also more likely to be victims of family violence;  
WHEREAS divorce proceedings and the family law system should protect women from violence and not ignore or exacerbate 
family violence;  
WHEREAS it is in the best interests of children that they and their mothers be protected from family violence;  
WHEREAS the Government of Canada is encouraged to continue to monitor progress in the status of women in Canada in 
all departments and agencies;  
 
Now, therefore, Her Majesty, by and with the advice and consent of the Senate and House of Commons of Canada, enacts 
as follows:  
                                                           
6 We used gender-specific language to refer to people who are victims of family violence and those who cause this harm. We believe it is important 
to recognize that in Canada, women in all their diversity, as well as transgender, queer and gender non-conforming people, are overwhelmingly the 
victims of violence, and that it is mainly men who engage in violent behaviour. 
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 Recommendation No. 2: Include a definition of violence against women (consistent with the 1993 UN Declaration on 
the Elimination of Violence Against Women) 

 
Violence against women:  
• is a form of gender discrimination, a manifestation of the historical and systemic inequality between men and women;  
• includes any act, intent or threat of physical, sexual or psychological violence that results in harm or suffering to women 

in all their diversity, including restrictions on their freedom, security and full participation in society ;  
• is inflicted by intimate partners, caregivers, family members, guardians, strangers, co-workers, employers, health care 

providers and other service providers;  
• occurs at home, at work, online, in institutions and in our communities;  
• is experienced by women in multiple ways influenced by other forms of discrimination and disadvantage that intersect 

with race, Indigenous identity, ethnicity, religion, gender identity or expression, sexual orientation, immigration and 
refugee status, geographic location, social condition, age and disability.  

 
 
 Recommendation No. 3: Amend the definition of family violence to emphasize its gendered nature.  

 
Family violence means any conduct, whether or not the conduct constitutes a criminal offence, by a family member towards 
another family member, that is violent or threatening, or that constitutes a pattern of coercive and controlling behaviour 
or that causes the other family member to fear for their own safety or for that of another person – and in the case of a 
child, the direct or indirect exposure to such conduct–and includes any incident or pattern of: ... Family violence against 
women is a form of violence against women.  
 
 Recommendation No. 4: Amend section 16 to better protect children by clarifying that ensuring the safety of their 

mothers will also protect and benefit them (see below) 
 

 Recommendation #4.1: Delete in paragraph 16(3)(c) the maintenance of relationships with the other spouse, or add 
an exception for family violence.  

  Recommendation #4.2: Delete in paragraph (16)(3)(i) communication and cooperation with the other spouse, or add 
the family violence exception.  

As mentioned above, it is dangerous to encourage communication and collaboration between spouses and to penalize 
abused mothers who are unable to communicate and collaborate with their spouse. We recommend deleting the 
paragraphs that encourage these approaches. We believe that the other factors related to the best interests of the child 
are sufficient to ensure that no child is unduly prevented from having a relationship with a good parent. As an alternative, 
we recommend that family violence be identified as a clear exception to these factors.  
 
(c) each spouse’s willingness to support the development and maintenance of the child’s relationship with other spouse, 
except in cases of family violence or where it is otherwise contrary to the child’s best interests to develop or maintain a 
relationship with the other spouse;  

Recommendation No. 4.3: Improve paragraph 16(3)(j)   
Recommendation No. 4.4: Require clear evidence of improvement where measures have been taken to prevent family 
violence (paragraph 16(4)(g)).  
Recommendation No. 4.5: Include recognition of the gendered nature of family violence as a factor to be considered 
in the best interests of the child  
Recommendation No. 4.6: Make it clear that family violence is still relevant past conduct (subsections 16(5) and (6))  

(i) the ability and willingness of each person in respect of whom the order would apply to communicate and cooperate, in 
particular with one another, on matters affecting the child, except where such communication and cooperation is contrary 
to the best interests of the child, including in cases of family violence involving the other spouse or the child.  
The reference to the impact of family violence could be strengthened. The focus should be on the actual ability to parent 
in the best interests of the child, rather than on any desire to be a parent. In addition, research shows that children of 
abused mothers are better off when their mothers are safe. It is therefore in the child’s best interests that the mother be 
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protected from ongoing or future family violence, and that measures be taken to minimize and mitigate as much as possible 
the impact of past family violence.  
 
(j) any family violence and its impact on, among other things:  
(i) the child;  
(ii) the child’s relationship with each of the spouses;  
(iii) the desirability of making an order requiring the persons named in the order to cooperate on matters affecting the child;  
(iv) the importance of protecting the physical, emotional and psychological safety and well-being of the spouse who did not 
engage in family violence (while specifying that self-defence does not constitute family violence);  
(v) its association with negative parenting practices on the part of the person who has engaged in a pattern of family 
violence; 
(vi)  the demonstrated ability of any person who has engaged in family violence to put the best interests of the child first and 
to meet the needs of the child.  
(g) evidence that the person who engaged in family violence has taken steps to ensure that they do not engage in other 
acts of family violence, and to prevent family violence and improve their ability to care for and meet the needs of the child, 
and that these measures have resulted in positive changes in behaviour.  
Ending family violence requires recognizing its power dynamics and gender discrimination. This is also required for gender-
based analysis. That is why we recommend that Bill C-78 explicitly recognize family violence as a form of violence against 
women. It is also important to define family violence in this way to ensure that acts of self-defence or resistance by the 
abused spouse be recognized as such. There is currently an erroneous tendency to refer to some antagonistic acts by 
mothers (who face domestic violence) as family violence, when in fact they are acts of resistance and self-protection.  
 
Factors related to family violence  
(4) In considering the impact of any family violence under paragraph (3)(j), the court shall take the following factors into 
account:  
(a) family violence experienced by women is a form of violence against women;  
(a.1) society’s interest in ending all forms of violence against women;  
(a.2) systemic power imbalances between men and women and actions that can constitute resistance or self-defence 
against patterns of coercion and control and incidents of family violence ;  
The proposed subsection on past conduct should indicate that any family violence, regardless of when it occurs, the form 
it has taken, its severity and/or frequency, will always be relevant and must be taken into account in determining the child’s 
best interests.  

Recommendation #4.7: Include a new subsection (see below) that prohibits the court from relying on or being 
influenced by myths and stereotypes that deny, distort or minimize the impact of family violence and/or blame the 
non-violent spouse.  

(5) In determining what is in the best interests of the child, the court shall consider any prior conduct relevant to the exercise 
of parenting time, decision-making responsibility or contact with the child under a contact order.  
 
The court cannot infer  
4.1 In considering the existence and impact of family violence, the court shall not draw adverse conclusions based on myths 
or stereotypes about family violence, including, but not limited to:  
1. The court shall not infer that, because the relationship has ended or divorce proceedings have been initiated, the family 
violence has ended.  
2. The court shall not infer that the absence of accusations of family violence prior to separation, including reports to the 
police or child welfare services, means that family violence has not occurred or that the statements are exaggerated.  
3. The court shall not infer that the absence or retraction of criminal charges or the absence of an intervention by child 
welfare authorities means that family violence has not occurred or that the statements are exaggerated.  
4. The court shall not infer that if accusations of family violence are made late in the proceedings or were not made in a 
previous action, they are false or exaggerated.  
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5. The court shall not infer that inconsistencies between evidence of family violence in divorce proceedings and in other 
proceedings, including criminal proceedings, mean that family violence has not occurred, that the statements are 
exaggerated or that the spouse submitting them is unreliable or dishonest.  
6. The court shall not infer that if a spouse continued to reside with the other spouse or to have a financial, sexual, business 
or immigration relationship with that spouse, or left and then returned to the spouse, that family violence has not occurred 
or that the statements are exaggerated.  
7. The court shall not infer that it is contrary to the child’s best interests to leave a violent household to reside in a shelter 
or other temporary accommodation.  
8. The court shall not infer that it is contrary to the child’s best interests for a spouse to flee a territory with the child, with 
or without a court order, in order to escape family violence.  
9. The court shall not infer that the absence of observable physical injuries or the absence of external expressions of fear 
means that violence did not occur.  
 
INTERESTS OF THE CHILD/MAXIMUM PARENTING TIME  
The inclusion of factors to be considered by the court, including those related to family violence, is a very welcome addition 
to the Act. However, there are a few passages in the bill that may continue to inadvertently entrench the idea that it is 
always in the best interests of the child to spend as much time as possible with each parent. There is no credible evidence 
to support this bias, and on the contrary, there is growing evidence that this is not the case in situations of family violence. 
The best-interests-of-the-child test would be strengthened if it also included references to: “the importance, in recognition 
of the uniqueness of First Nations, Inuit and Métis cultures, heritages and traditions, of preserving the child’s cultural 
identity and connection to community.”7 Finally, it should be explicitly stated that the maximum amount of parenting time 
is not always in the best interests of the child. On the contrary, the section should specify that the best interests of the child 
should always be determined on a case-by-case basis.  
 Recommendation No. 5: Include in the best-interests-of-the-child test (16(2)) recognition of the importance of 

preserving the cultural identity of Indigenous children and their connection to community.  
 Recommendation No. 6: Ensure that there is no presumption in favour of maximum contact. 

Recommendation 6.1: Include a provision specifying the presumptions that should not be 
considered by the courts  
Recommendation #6.2: Delete the section on maximum parenting time (16.2(1))  

 
Primary consideration  
(2) In considering the factors set out in subsection (3), the court shall pay particular attention to the child’s physical, 
psychological and emotional well-being and safety, and in the case of Indigenous children, to the importance of preserving 
their cultural identity and connection to community and to the right of Indigenous peoples to raise their children in 
accordance with their culture, heritage and traditions;  
 
The court shall not assume  
(2.1) In determining the best interests of the child, the court shall not assume that a particular arrangement is in the best 
interests of the child, and without limiting the foregoing:  
(i) it should not be assumed that custody and decision-making responsibilities should be shared equally between the 
spouses;  
(ii) it should not be assumed that custody and access/parenting time should be shared equally between the spouses;  
(iii) it should not be assumed that each spouse should be given as much parenting time as possible;  
(iv) it should not be assumed that decisions concerning the child must be taken either by one of the spouses or jointly; 
(v) it should not be assumed that there should be maximum contact between a child and a parent. 
We are concerned that the term “strength” in paragraph 16(3)(b) not apply to situations in which an abusive father uses 
his control to strengthen the relationship with his own family, while severing ties with the mother’s family. We believe that 
the word “quality” would better reflect the forms of relationship that should be preserved in the best interests of the child.  
 

                                                           
7 Child, Youth and Family Services Act, 2017, SO 2017, c. 14, ann. 17. 
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 Recommendation No. 7: Replace “nature and strength” with “quality” in paragraph 16(3)(b).  
b) the nature and strength quality of the child’s relationship with each spouse, each of the child’s siblings and grandparents 
and any other person who plays an important role in the child’s life;  
 
 
FINANCING  
Finally, many of the problems women face in family courts are triggered or exacerbated by the lack of resources to deal 
with an expensive and complex system. In this context, it is also important to recognize that women often have less financial 
security than men and that financial imbalances between spouses aggravate women’s vulnerability. Bill C-78 and our 
recommendations are much less likely to have the desired beneficial effects for women, and for poor women in particular, 
if the positive changes reflected in Bill C-78 are not accompanied by significant investments in legal aid funding for family 
courts.  
 
Conclusion  
We believe that any legislative changes regarding legal custody of children in the context of family violence should be based 
on an acknowledgement of the gender-specific nature of violence, and prioritize the safety of victims while taking into 
account the family and social context.  
 
In such an eventuality, it would be important that the revamping of socio-judicial practices take place first at the legal level, 
through recognition in the Divorce Act and family law of the social and structural inequalities experienced by women and 
the incidence of violence in all its forms against women and children, particularly in the context of disputes over legal 
custody and access rights. In addition to adopting a gender-based analysis and definition of violence, family law should 
consider violence to be an aggravating factor and establish pre-defined criteria to guide the granting of custody and access, 
and prevent the abusive spouse from using the justice system for harassment purposes.  
 
We believe that the current trend in the justice system towards shared custody does not necessarily ensure the best 
interests of the child, particularly in the context of violence. In some cases, the safety and well-being of the mother and 
children would necessitate cancelling the violent spouse’s access rights. As such, some national legislation, such as that of 
Australia, considers there to be a direct link between violence and children’s psychological problems, and recognizes the 
need to ensure the safety of victims (Zorza, 1995) in addition to adequately supervising the abusive spouse before they can 
even have contact with their children (A.P.A. Presidential Task Force on Violence and the Family, United States, 1996; 
Women’s Law Project, 1996; APA Ad Hoc Committee on Legal and Ethical Issues in the Treatment of Interpersonal Violence, 
1996).  
 
The principle of “maximum contact” in the Divorce Act and the “friendly parent rule” to facilitate contact should be removed 
and the legislation on these points should have an exception clause in cases involving violence. In this context, the 
assessment of the abusive father’s rights should take into account his ability to acknowledge the violence he has inflicted 
on his spouse, the assessment of the impacts of this violence on mothers and their children, and the development of a 
safety plan for them. As for future contact between the child and the abusive parent, it is in the best interests of the child 
that this be supervised or suspended for a given or even indefinite period of time.  
 
Abused women and their children must be able to exercise their rights to life, liberty and security as set out in the Canadian 
Charter of Rights and Freedoms. It should also be noted that the safety and protection of abused women and their children 
is included among the nine guiding principles of the Quebec government’s Politique d'intervention en matière de violence 
conjugale (1995), which guides all government action in this area.  
 
We believe that any reform of the Divorce Act, in addition to taking into account our reservations and recommendations 
on family violence, must be compatible with legislation and policies in place across Canada in order to fairly meet the needs 
of Canadian families, particularly when their safety and protection are or may be compromised. Consequently, the 
Fédération des maisons d'hébergement pour femmes urges you, in your analysis of Bill C-78, to take into account our 
recommendations. 
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For additional information, please contact: 
Manon Monastesse MA Social Intervention, Executive Director, FMHF  
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