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INTRODUCTION

The National Association of Women and the Law (NAWL) is a national non-profit
feminist organization with a mandate to promote gender equality through law reform.
The National Organization of Immigrant and Visible Minority Women of Canada
(NOIVMWC) is a non-profit, non-partisan and non-sectarian organization whose purpose
is to ensure equality for immigrant and visible minority women within a bilingual Canada.
The Canadian Association of Elizabeth Fry Societies (CAEFS) is a federation of

autonomous societies which works with and on behalf of women involved with the justice

system, in particular women in conflict with the law.

The focus of our presentation will be three-fold: issues relating to women in conflict with

the law, policing policies where violence against women is concerned, and attitudes within

the justice system.

In July 1993, the federal, provincial and territorial governments released a report which
detailed the breadth of inequality women experience at all points in the justice system.
The report concluded that women face discrimination on the basis of their sex in a

variety of ways: at best, women’ experiences are ignored or misunderstood by the justice

-

system; at worst,| the justice system wields stereotypes against them which do irreparable

T ey

damage to these women’s lives.
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However, women of colour experience a discrimination which goes beyond the . /.
experience of gender. They are also subjected to myths and biases based on perceptions:.,
of their race. Beyond a simple tally of double discrimination, women of colour face:: - :-;

stereotypes on the basis of their gender, on the basjs of their:race, and.on the basiszof: .,

——

[ .. . :

;; their experience of race and gender, Moreover, women who- are refugees or immigrants ..
i .rs : :
| frequently face additional attitudes of intolerance. .
R S
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In our view, the multiplicity of stereotypes which visible minority, refugee and immigrant-
women face within the justice system has largely been denied. The
federal/provincial/territorial report which devoted an entire working paper to women in
conflict with the law made no mention of this form of discrimination.. We therefore ask -
that this commission publicly recognize -all.of the levels of discrimination which operate.
against visible minority women at:all points during their involvement with:the criminal

justice system. = ., - o - -, e e

" -

ISSUES OF. INC (0)

We know from statistics pertaining to women federally imprisoned that the majority of
them have experienced family violence; the majority of them have been sexually abused
as well. Women imprisoned in provincial institutions reported a histary of abuse seventy

two per cent of the time.
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We should make it clear that we do not know to what extent inequality in the justice
system ‘which is gender-related combines with other areas of disadvantage to promote
inequality-for women of colour who are incarcerated. We do know though, that current
programimting in women’s-prisons was designed with'white men in mind. There is a need
to evaluate the issues which are particular to women of colour in order to develop a

clear sense of their experience. Only then can we be responsive to their needs.

The data also reveals that in“the main, women’s crimes:related to their economic -
disadvantage: the majority of women incarcerated have been convicted of theft, welfare
fraud, passing bad cheques and prostitution.. It is also'a fact that women are generally
less violent,-and do not generally represent a physical darger to others. At any given
time, 65%:of the women incarcerated will be: mothers, most of them sole supporters of
their families, whose children ‘are in foster care with family members for the duration of
their incarceration. However, those who do not have family or community support often
end up losing their children to the state. Community support for women in conflict with
the law is therefore of the greatest importance in order to provide the justice system with
alternatives to incarceration. Such community support groups require loné~term stable

funding in order to be able to provide this support.

In view of this information, we recommend programming which addresses the abuse
which these women have experienced. We reiterate that such programming should be

culturally specific, and should be designed in consultation with support organizations such
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as the Black Inmates and Friends Assembly and other community-based advocacy groups.

We also believe that rehabilitation should be the primary focus and that alternatives to":.s2

]
623

incarceration should be considered where this is at all possible. -

- -

Furthermore, we recommend the followirig sentencing options:

1) the provision of child care for mothers while engaged in community service and
fine option programs

2) the recognition of some women’s roles as a parent and the generally
disadvantaged financial position of women in the assignment of fines

3) the creation 'of programs that are tailored to the types of problems most often

evidenced by female offenders (e.g. shoplifting programs, alcohol and drug
counselling). . - ' LA : L i

In recent years, federal and provincial governments across Canada have focussed their
attention 6n the “p.roblem. 6f \‘vifé‘as.sault. The res;ulﬁng strategy has beén sigﬁﬁcant
because it has raiséd sbciety’s awaréness of the magnitude of the problel;; éf violer;ce
against wdmen. Pblicc enforcement strategies against wife batteférs has been aﬁ
essential component of the policy aimed at deterring wife batfgrers. Many i)oﬁce fdrces
now have in place a policy to lay charges against assaﬁ]ters vyhere the evidence warrants

it, and a corresponding protocol for its personnel.
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However, problems with enforcement have €merged because the current policies have

failed to recognize the presence of racism in our community. The enforcement of a "wife

assault as a crime" strategy must address racial oppression and police violence against

marginalized communities. The policy, while commendable, will only be fully accessible
to and utilized by communities which perceive themselves to be the target of hostile

police practices if the police achieve and maintain credibility within these communities.

To foster this credibility, we recommend more regular, structured process of
communication, consultation and accountablhty by the pohce to the commumty Part of
this strategy involves a process of public consultation, so that policies and processes are
advertised. Community input should be eﬁcouraged to develop processes toat are
accessible and facilitate greater individual input. This can be described as a greater focus
on the "service" component of community policing where citizen evaloa_tion and

comments on police practices is encouraged.

We believe that people have the right to th1s information, and that dlsclosure of police
practices would estabhsh an atmospherc of enfranchisement. To this end, we encourage
the development in the high school curricula of a civics program. a component of which
discusses policing strategies and policies. Another portion of the curricula should focus
on current issues within the criminal justice system, and should provide students with an

overview of the criminal justice process.



Given the reality of increasing police violence against some communities, immigrant and . ;
visible minority women are being forced into precarious situations in which they feel they. -
may have to defend their abusive partners against the police. 'An immigrant womern of
colour may be caught in a dilemma about calling the police for help if her community

has been a target of police harassment or violence. Alternatively, they may be pressured
by their communities from seeking police intervention. One participant’s surnmation of
the issue at a NOIVM forum entitled "the Impact of Wife Assault as a Crime Strategy"

was:

"The Asian communities want to be seen as the model type of good immigrant
who never gets involved with the police or anything. Meanwhile, the Black
Community is afraid to call the police for fear of police brutality. Either way
women don’t call and if they do ... the whole community condemns them for it."

It follows then th.at a sécond element of reform pertaining to this ﬁoﬁée strateg} must
focus on providing adequate protection to women within the éomnﬁunity. We also

recommend consultation with women’s organizations within the particular community,
and suggest a strategy which supports prevcnﬁon of wife assault according to fhe local

needs of the community. Both of these proposals must be implemented if the safety of

women and children is to be addressed seriously in immigrant and visible minority

communities.

It seems equally clear to us that training for the police and other criminal justice

personnel (lawyers, judges etc.) in anti-racism gender issues, community issues and
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cultural sensitivity is essential. We recommend the involvement of women within the
\community when such training is being devised. The pressures which are faced by

immigrant and visible minority women who live in abusive homes, as well as the fear of

deportation which a refugee claimant or domestic worker may experience must be

understood if the police are to deal with violence in the home in a sensitive manner.

The Jack of service available for immigrant women who are experiencing abuse is
particularly attﬁbutablc. to the lack of translation services. Many services geared towards
survivors of violence are not accessible to immigrant, refugee and visible minority women
because they do not have the interpreters or counsellors available who understand the
cultural traditions. Polict-:» services are also guilty of this omission. We are farmhar with
the story of one battered woman who called the police to ﬁer house during an episode of
abuse, only to have the police permit her battering husband to translate for her since her

English was limited. ’Clearly, this is not acceptable. |

Similarly, women who have a limited knowledge of English also lack éééeSS to translated
information z;roﬁnd their legal rights. We recommend an increase in the publiéation and
dissemination of this type of information, as well as training for translators in legal
concepts. Even where there are culturally specific agencies, current funding policies
underestimate the need for support from advocates and survivors from visible minority
communities. Ironically, these agencies which are chronically underfunded are called

upon on a regular basis by traditional agencies and institutions for their free expertise.
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We suggest that this Commission recommend a stronger role, and therefore more stabje
long-term funding for culturally specific women’s community organizations who could

provide support to women who are experiencing domestic violence, provide information -
for women who are new to the community, and develop strategies in consultation with
the police to prevent wife assault within the community. We also recommend that the

police work i;/ith school boards and teachers to educate children about gender roles, and

violence against women.

ATTITUDES WITHIN THE JUS SYSTEM

Just as women have encountered racist attitudes when they have interacted with the
police, the justice system has applied racist stereotypes which have resulted in justice not
being done. Some men say openly that they know they can get away with violence
against women because of the privileges of their race in relation to the race of the
woman. Others use a racist advantage as a source of power without acknowledging it.
Many judges come to the bench with value laden judgments which are based in racist

thinking. We are sadly familiar with the racist attitudes of the judge who said that rape

in the North was a different crime than it was in the south of Canada, because women in

the south were more properly characterized as "dainty coeds", or the judge who said that

it would be a "joyful result" if native people "killed each other off".

As many times as mandatory anti-sexism training has been recommended for judges, it
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has been rejected by the Minister of Justice on the grounds that it would interfere with
judicial independence. We are frankly mystified by this explanation; to us it appears that
the government is more concerned with preserving the illusion that judges are neutral

than with ensuring that wonien receive justic\cBIn our view the latter concern should have

priority, and we urge this Commission to include in its recommendations support for
mandatory judicial instruction in racial and gender sensitivity. We also suggest that this

Commission recommend a review of the current rule which requires lawyers to be called

to the bar for at least ten years before they can become judges.

The job of lawyers is to argue the interpretation of law. It’s a role which carries great
authority and power.| The face of the legal profession to date has been overwhelmingly
white and male. It is no surprise then that many law students and lawyers face
discrimination of the basis of their race and gender. We know for example that despite

high marks, a disproportionate number of black law students each year don’t obtain

articling positions.

The law society has recently proposed a rule on non-discrimination in the legal
profession. We reiterate our recommendations that the law society should administrate a.
placement program for those law students who don’t obtain articling positions. We also
believe the law society should be given the mandate to gather statistics on the number of

visible minority employees and women that a law firm employs with a view to requiring

compliance with targets for each of these categories.
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We have also recommended that the law society conduct exit interviews of articling
students and employees, and adopt a prosecutorial role where allegations of racial
discrimination surface.The law society should also appoint "safe counsel" to whom

Students and lawyers can turn to discuss their concerns of racial discrimination.

CONCLUSION

Above all, we urge this Commission to recognize that issues of race and gender are

inseparable and recommend that these issues be acknowledged, and be dealt with in their

complexity as they occur. Any failure to acknowledge the discrimination which women of

colour, refugee women, and immigrant women face within the justice system can only be

construed as an unwillingness to accord these women equality.



10.

11.

12,

13.

14.

11
SUMMARY OF RECOMMENDATIONS

-that this Commission, recognize all forms of discrimination which refugee,

immigrant and visible minority women face at all points during their involvement
with the criminal justice system;

-that the needs of women of colour who are incarcerated be assessed in order to
determine what programming is required;

-that community support groups to women incarcerated receive stable financial
support;

-that alternatives to incarceration be considered where appropriate, including the
provisions of child care for mothers engaged in community service or participating
in the fine option program,recognition of some women’s role as parent, and the
creation of programs tailored to the problems evidenced by female offenders;

-that counselling for survivors of family violence and sexual abuse be made
available for women incarcerated; '

-that the strategy of wife assault as a crime be reviewed in consuitation with
feminist advocacy organizations within the particular community;

-that the local needs of the community be assessed, and if necessary, that a
program which prevents wife assault be established;

-that the police be trained in anti-racism, gender issues, community issues, and
cultural sensitivity;

-that translation services be provided appropriate to the needs of the community;
-that information about women’s legal rights become more widely available;

-that community support services for women experiencing wife assault receive
more stable funding;

-that the police work within the education system to educate children about ]
gender roles, and violence against women;

-that a more structured process of consultation with the community be established;

-that the community be encouraged to evaluate and comment on police practices;
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~that police policies be disclosed to the public;

-that high school curricula include the development of a civics program which
focuses on policing strategies and policies;

-that all judges at all levels receive anti-sexism and anti-racism traing;

-that a review be conducted of the current rule which requires lawyers to be called
to the bar at least ten years before they can become judges;

-that the law society administrate a placement program for law students who don’t
obtain articling positions;

-that the law society should gather data on the number of visible minority
employees and women within a firm in order to establish compliance goals;

-that the law society establish a program of "safe counsel" for law students who are
facing racial harassment, and that the law society should, where appropriate,
adopt a prosecutorial role where allegations of racial discrimination surface.
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