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INTRODUCTION

The National Association of Women and the Law (NAWL) is a national
non-profit organization with a mandate to educate and lobby for changes to laws
and policies that will benefit Canadian women. NAWL speaks on behalf of a
membership made up of lawyers, professors, students and activists throughout
the country. Since its inception in 1974, NAWL has presented hundreds of oral
and written briefs to all levels of government on a wide variety of topics which
have an impact on the status of Canadian women.

This brief comprises NAWL'’s response to the Government of Canada’s con-
sultation package on reforms to the criminal justice system entitled Directions
for Reform: A Framework for Sentencing, Corrections and Conditional Release
(hereafter referred to as the Paper). Our remarks are restricted to a response
to the Sentencing portion of the Paper, and address the impact of the proposals
on women from the point of view of women in conflict with the law, as well as
women as potential victims of crime. Silence on issues or questions should not
be interpreted as approval or disapproval.

Women who come into conflict with the law are, for the most part, victims of
social and economic inequality. They tend to be young, poor, undereducated,
unskilled and are frequently victims of physical and sexual abuse. They may be
emotionally or financially dependent on abusive males; they may be single
mothers living in abject poverty; they may be homeless. Many are substance
abusers. A disproportionately large number of aboriginal women come into
conflict with the law.

The overwhelming majority of women’s crimes tend to be economic in nature,
or victimless, stemming from desperate life situations. It can be argued that these
offences would not even be classified as crimes in a more enlightened and
inclusive justice system. When women come into conflict with a criminal justice
system created by men and for men, they are further victimized by paternalism
and sexism resulting in inadequate and inappropriate programs and services that
do not address or even identify their social reality.

We therefore submit our comments on the Paper with the understanding that
the proposals will not address the larger problems of a criminal justice system
which is part of a larger social system in which women are largely absent from
the centres of social, economic and political power.
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SENTENCING: THE PROPOSED REFORMS

The Feminist Perspective

Our criminal justice system is based on a set of principles which uses male-
centred perspectives claimed to be universal or neutral, and in which women’s
concerns are marginal. The criminal law does not consistently reflect women’s
values, nor does it adequately protect women'’s safety and quality of life. It puts
great emphasis on the protection of property and uses conventional codes of
morality to control women and reinforce their inequality.

Women’s Concern with Respect to Sentencing

A feminist vision of sentencing would encompass what has come to be known
as a holistic approach. Here, a thorough understanding of a woman’s life
experience within and outside of the criminal justice system is taken into
consideration when evaluating the impact and intended effect of a sentence. As
the vast majority of women’s crimes are economic and/or non-violent in nature,
and as the majority of violent crimes committed are related to domestic relation-
ships, it is clear that traditional models of sentencing are often inappropriate for
women. Rehabilitation of a single mother who shoplifts to feed her children, or
a female prostitute caught in a cycle of control and violence, is not possible
without addressing the conditions which lead to such crimes. The traditional
model of punishment-oriented sentencing does nothing to address these needs.

Women’s experience with the criminal justice system differs from that of men.
Sexism in the sentencing process has been shown to manifest itself in at least
two ways. The judiciary, who are predominantly white, middle-class males
predisposed to viewing women in the traditional maternal role, tend to treat
female offenders either in a chivalrous, paternalistic manner, or in a harsh,
chastising manner. The former treatment is received by women from affluent
backgrounds, seldom in conflict with the law, who are seen as requiring protec-
tion from themselves. Harsher treatment is reserved for women who stray from
the traditional role of wife and mother. One need only examine the harsh
treatment meted out to prostitutes, or the differences in sentences received by
white and native women to see this in action.

Women’s experience of sentences differs from that of men with similar senten-
ces because of their maternal role, and in the case of fines, because of their lower
income. Women face inequality in the programs and alternatives available to
them. Also, many women are single mothers unable to support or care for their
children while fulfilling the terms of their sentences.

As victims of crime, women are also victims of sexism in the criminal justice
system. For example current sentencing practices with respect to violent offen-
ces display the gap between judicial understanding of sexual assault and
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women’s experience of assault. In the sentencing of sexual assault, there appears
to be a tolerance of violence not seen in the treatment of other crimes, largely
because of a failure to recognize the inherent violence involved in sexual
violation. Failing to appreciate the very nature of the assault, absence of violence
is used to mitigate sentences.

Therefore, when changes to sentencing procedures are imposed on an essen-
tially unchanged structure fraught with gender bias and judicial misunderstand-
ing, reforms are piecemeal. NAWL believes that more fundamental, structural
reforms are necessary to improve the corrections system.

A Legislated Statement of Purpose and Principles

The Background of the Paper suggests that legislating the purposes and prin-
ciples of sentencing would clarify the objectives of sentencing. This would
provide guidance for judges and contribute to the development of national
sentencing policies to be approved by Parliament, thereby reducing confusion
regarding the purpose of sentencing and reducing unwarranted sentence dis-
parity. NAWL agrees that a rationale for sentencing is desirable. However,
while the Paper suggests that the application of the statement of purposes and
principles should allow for sensitivity to the particular problems faced by
women, it fails to specify how this would occur. Nor is explanation offered as to
how such a statement would actually contribute to a safer society for female
victims of violent crimes.

The Paper states that in assessing the appropriate sentence to be imposed upon
an offender, certain objectives should be considered by the courts. Because the
current criminal justice system is based on an adversarial approach with punish-
ment as the outcome, the offender is placed in a position of denying accusations.
As a result, the wrong-doer is implicitly discouraged from acknowledging or
accepting responsibility for harm caused to victims. NAWL advocates that one
important objective of sentencing should be the development of a sense of
responsibility on the part of the offender. Victim impact statements may be one
way to address the issue of responsibility. However, further study is required in
order to determine whether victim impact statements are of value to both
victims and offenders. Another option is having offenders participate in com-
munity-based programs. An important step in the offender’s acceptance of
.responsibility for the wrongdoing would be to provide redress for the harm done
to individual victims or to the community. Promoting offender and community
responsibility would also increase the likelihood of deterring the offender and
others from committing offences.

NAWL is therefore of the opinion that the order of the objectives in S.2 of the
Statement ought to reflect the above values, so as to promote the overall
objective of a peaceful and safer society. We are further of the opinion that it
may be inappropriate to make it mandatory for the Court to consider all
objectives at once, Or all equally. A certain degree of flexibility should be
maintained. For example, with respect to sexual assault offences, denunciation
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may play as important a part in general and specific deterrence as does the
offender accepting responsibility. In the case of non-violent offences, however,
rehabilitation through skills-training or substance abuse programs may be the
most useful objective of a sentence. With respect to the principles to be applied
by the court in exercising its discretion in sentencing, it is clear that current
judicial discretion will be limited in an effort to decrease the disparity between
sentences.

From the point of view of victims of violent crime, proportionality and a certain
consistency among sentencing practices is certainly welcome. It serves to reduce
sexist bias which affects sentencing in the ways discussed above. It might be
argued that women in conflict with the law have benefited from the exercise of
discretion in sentencing. However, judges often resort to ideologies which
reinforce stereotypical gender roles as a justification for reducing women’s
sentences. What is required is a recognition of the social reality of women, both
as victims of violence, and as offenders. This would require a proper considera-
tion of the aggravating and mitigating factors particular to women’s lives.

Section 3 (a) of the proposed limitations speaks to proportionality, which is
welcome, but which may be used to perpetuate inequality. NAWL therefore
would recommend that "mitigating" and "aggravating" factors be clearly
enumerated. For example, NAWL believes that the courts should give greater
weight to aggravating factors such as:

e excessive cruelty toward the victim
e the vulnerability of the victim
e the number of victims

e evidence of breach of a trust relationship between the offender and the victim
in a relationship of dependence with the offender

e extraordinary impact on the victim’s psychological or physical well-being
e whether the offender committed perjury concerning the victim’s character
e whether the offender acted with others to carry out the offence

To ensure that sex role stereotyping is avoided, the reality of a female offender’s
life must be recognized and mitigating factors might therefore include:

e whether the crime was largely motivated by poverty
o responsibility for children
e substance dependence

e whether the conduct of the accused either caused or threatened serious harm
and whether imprisonment would entail excessive hardship on the accused.
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Where judges are required to adhere to legislated principles, public account-
ability and scrutiny will be possible thus promoting equality under and before
the law.

Finally, the Paper asks the question "will this purpose and these principles
achieve the objectives set for this initiative?" This question, of course, presup-
poses that the proposals are desirable. NAWL supports the objectives but for a
holistic model of social responsibility, finds that they are not sufficiently far-
reaching. Moreover, NAWL deplores the fact that only passing attention is paid
to the needs of women. A primary objective of reform should be the elimination
of the inequality suffered by women at all stages of the criminal justice process.
Within the system as it exists now, this can never be achieved without a firm
commitment to the education of all participants in the system in equality issues,
and a commitment to developing programs which deal with women’s social
reality at the post-sentencing stage.

Sentencing and Parole Commission

The Paper suggests establishing a permanent Sentencing and Parole Commis-
sion whose purpose would be to provide guidelines on sentencing and parole,
advise on decision-making policies, promote and train professionals, and
promote the exchange of information between various sentencing officials. The
Commission would be composed of existing members of the judiciary and parole
board members.

While the Paper expresses the concern that all changes to the criminal justice
system be made with one eye firmly on costs, it proposes the creation of another
large bureaucracy which would absorb scarce resources. These resources might
be more effectively directed at alternatives such as counselling, or building
shelters for women. The Paper suggests that one of the purposes of the Com-
mission will be to set "guidelines” which will address unwarranted disparities
respecting race or gender. If a Commission is created, NAWL suggests that
firmer commitment to these goals is necessary. These objectives should be
clearly stated in the operative part of the legislation. To ensure that such goals
are followed in a consistent manner, adequate representation of these con-
stituency groups on the Commission is vital. Finally, to ensure public account-
ability, it is our recommendation that the Chairperson of the Commission report
and answer directly to Parliament.

A Legislated Code of Evidence and Procedure

NAWL supports the call for a legislated code of evidence and procedure. A’ll
too often, sentence hearings are conducted in a manner that ignores women'’s
perspectives. NAWL also strongly supports the requirement that judges give
written reasons for imposing a particular sentence, since this wpuld serve to
facilitate the appeal of sentences which show gender bias or fail to consider

equality issues.
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Reforms in the Imposition and Collection of Fines

One-third of women are in jail as a result of non-payment of fines. As a form of
punishment, fines have a disproportionately negative impact on women.
Women in conflict with the criminal justice system are frequently young, un-
employed single mothers receiving no support from their children’s fathers.
Fines reinforce "socio-economic bias," because those who do not suffer from
financial hardship are privileged when sentenced. NAWL fails to see how this
discrimination will change, under the Paper’s proposal, unless fines are
abolished in favour of restitution, which is more in keeping with the social
responsibility model of sentencing. Moreover, even with established rules for
calculating fines and evaluating income, NAWL is concerned that women’s
ability to pay will lead to more onerous sentences being handed down. Where
fines are imposed on economically marginalized women, the Paper does not
make clear whether the defaulter will be exposed to a cycle of incarceration
without ever actually fulfilling the sentence. Nor do the proposals provide for
any realistic relationship between the fine and the term of incarceration to be
imposed in the event of default.

Intermediate Sanctions

Renaming non-custodial dispositions "intermediate sanctions," the Paper sug-
gests that their use be increased as alternatives to incarceration because of
“fiscal restraint." The Paper calls for consultation on methods of implementing
such a goal, bearing in mind that the federal government does not have the
money, and may not have the jurisdiction, to follow through in this area.

There is no question that there is a desperate need for alternative programs for
women. However, the Paper does not provide a framework for consultation.
Without a commitment to address issues such as child care for female offenders,
or disparity in the application and effect of programs, we must question the value
of the proposed intermediate sanctions for women.

Within the social responsibility model, intermediate sanctions such as holistic
programs that encourage victim/offender/community reconciliation and ad-
dress the social reality of women offenders, would quite clearly be a positive
step. NAWL urges the government to formalize a framework for further con-
sultation, to more fully address the concerns of women with regard to sentenc-
ing, corrections and conditions for release.

National Association of Women and the Law (May 1991)



