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THE SITUATION - a brief summary

In December 1979, the Occupational Health and Safety Act was
ac‘:lopted in Quebec and the responsibility of administering the Act was
%Even 1):0 the Commission de la santé et de la securité du travail

SST).

The principles of this new act were meant to be innovative.
Thus, section 2 stipulates:

""The object of this act is the elimination, at the source, of
dangers to the health, safety and physical well-being of workers.

This act provides mechanisms for the participation of workers,
workers' associations, employers and employers' associations in the

realization of its object."

Certain sections provide for special protection for pregnant or
breast-feeding employees who are exposed to certain conditions deemed -
hazardous. This special protection has been available since January

1981.

"A pregnant worker who furnishes to her employer a certificate
attesting that her working conditions may be physically dangerous
to her unborn child, or to herself by reason of her pregnancy,
may request to be re-assigned to other duties involving no such
danger that she is reasonably capable of performing.' S.40

"If a requested re-assignment is not made immediately, the
pregnant worker may stop working until she is re-assigned or
until the date of delivery.' S.4l

At the present time, such a worker is paid her regular salary
during the first five working days following her work stoppage; after
which, and for the rest of the work stoppage, she receives 90% of her
net salary up to a taxable maximum of $31,500. These benefits are

non-taxable.
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SOME STATISTICS

HOW MANY?

: i i bec.
There are about 50,000 babies born every year in Que
Naturally, they are not all born of mothers occupying paid employment

or working in conditions hazardous to themselves or their unborn child,

From January 1981 to December 1983, fche Commifsu.)n received
9,240 applications for compensation, approximately 86% (i.e., 7,046) of
which were accepted. From January lst to August 31, 1984, 3,855
cases were processed. These figures obviously do not take re-
assignments into account: those statistics are not recorded.

WHO?

From which activity sectors do the applications come? ''"The
service sector wins hands down, because this sector by itself is
responsible for 72% of the applications, which are distributed mainly
among the medical, social or other services (63%) and the business
sector (22%). The rest of the applications come almost exclusively from

the manufacturing sector (26%), more specifically from the garment
industry (25%), flood and drink manufacturing (15%) and the textile

industry (15%)."

WHY?

In considering an application for breventive leave, the job itself
has to be assessed. The hazards cited are often numerous. Occupa-
tional risks exist in 62% of the cases, allocated as follows:

o working positions and standing positions (30%)

o handling heavy loads or weights (19%)

o other physical demands (9%)

o work schedule (such as hight shifts) (4%)

o exposure to radiation (4%)

o physical aggression (3%)

1. "Travail et maternité, deux realités conciliables'!, in CSST 184,

May 1984, Volume 3, Number 3, (translation)



LIMITATIONS

This right is undoubtedl j :
y a major step forward, but it does unfor-
tunately have its limitations: p' ’

o as a preventive measure
o in concrete applications
o as a consequence of using a section of an Act.

AS A PREVENTIVE MEASURE

It has already been proven by scientific research that the toxicity
of certain products, such as solvents or lead, affects the reproductive
functions of both men and women. These mutagenic effects cause a
change in the genetic material and can upset or eliminate the function
concerned. Changes in the reproductive cells, thus occurring even
before conception, can lead to decreased fertility, miscarriages and
congenital malformations. The sections of the Act providing for re-
assignment or removal from the work environment protect workers from
potential hazards only after conception. The vast area of changes in
the reproductive function itself, affecting both men and women, is not

covered by the law.

As a preventive measure, these provisions are also limited inas-
much as they contain no incentive to change the work environment.
The procedures to be followed in considering an application requires
that the doctor in charge assess the job and the risks involved.
Whatever may be revealed by the report is included in the worker's
file, but there is no follow-up. In other words, even when the doctor
in charge finds the worst possible working conditions, there is not
incentive in the law allowing him to take action to change the environ-
ment. It is somewhat like a wheel turning endlessly, given that the
same risks for pregnant workers remain in place over the years. From
that point of view, the pregnant worker constitutes the danger given
that she is the one who is removed without there being any effort made
to implement truly preventive measures in the environment.

IN CONCRETE APPLICATIONS

One of the main limitations is the delays which come into play at
We saw earlier that certain toxic products are
mutagenic agents (causing changes in the reproductive function, i.e.,
before conception). Similarly, some contaminants are considered tera-
togenic. They cause changes in foetus formation and development,
i.e., after conception. The possibility of giving birth to malformed or
abnormal children is therefore increased. The embryo is fragile at all
times, but the most critical period is between the second and eighth
week of uterine life. To reconcile scientific knowledge on the toxicity

various levels.



of certain products and the spirit of the law, pregnant workers would
really have to be re-assigned or removed from their environment at the
very beginning of pregnancy. This assumes that a set of conditions
are met and that the procedure is applied quickly. Let me explain. In
our country, most women have their pregnancy confirmed at about the
40th day, almost 2 weeks after their menstruation is due, therefore
approximately 3 1/2 weeks into gestation. They are still working right
in the middle of the critical phase and possibly in hazardous conditions.
At best, let us suppose they know about their right to re-assignment
or ''preventive leave'', that they decide to exercise it and that they
immediately make an appointment with their doctor. Quite often, they
will have to wait one or two weeks before they can meet him or her and
explain the situation. If the doctor decides that the situation is
hazardous enough to warrant removal from the work environment, he or
she then sends the employer a request for re-assignment. So at best,
if the re-assignment is possible and immediate, Mrs. X is protected from

risks as of the 5th or 6th week.

If the re-assignment is a problem and a preventive leave is
requested, then there is further delay. The doctor in charge must be
consulted. If he or she agrees after assessing the risks, the file is
sent to the Commission for review. Until an official decision is
reached, Mrs. X must remain at work., Even if there has been a clear
improvement in response time, it still generally takes at least two weeks
before a decision is made.’)) We are now at the 8th week of pregnancy,
at least. Bearing in mind that the period between the 2nd and the 8th
week is the most dangerous for the foetus, the limitations of ''preven-
tive removal'' resulting from procedural delays become apparent.

Obviously and fortunately, a lot of risks (e.g. occupational) to
pregnant workers and their foetus do not necessarily occur at the
beginning of pregnancy. In such cases, the re-assignment or removal

begins later and delays are not as crucial.

Another limitation in the application of sections 40 and following,
relates to the clear inadequacy of scientific research on risks (physical,
chemical, occupational, biological) and pregnancy.{_ Establishing a cause
and effect relationship is often impossible because of a lack of scientific
knowledge. But invoking potential hazards leads to arbitrariness
because two different philosophies then come into conflict and the
response to an application may vary a great deal. The ''cautious'!
school will maintain that where there is a possibility or a ''"gray zone"
of risk, pregnant workers should be re-assigned or removed from their
positions, as long as scientific research does not provide sufficient
proof that there is no danger to the foetus. The opposite school will
argue that until the effects of certain risks on the foetus are clearly
demonstrated, they consider that the risks do not exist. These two
almost opposite philosophies may be found at all levels of consultation
and decision-making, and the lack of consistency delays and complicates
the processing of some cases. CRT screen and word processor (VDTs)
operators are a case in point. There has been and continues to be a
lot of debate on whether there is a sufficient presumption (or proof!)
of risk (very low frequency radiations are often mentioned) for the



CSST to grant preventive leaves at the beginning of pregnancy. The
present trend is to grant them at about the 25th week, the only hazard
accepted being in a prolonged sitting position. This draws the fire of
the "f:autious” school. The Institut de recherche en santé et en
securité du travail (IRSST) gave a grant to a task force on video
dlsl?lay terminals and occupational health. The report,“ released in the
Spring of '84, bemoans the lack of knowledge on the effects of occupa-
tional factors, stress and low frequency electromagnetic waves on the
physiology of pregnancy. It therefore recommends that the IRSST

. Promote research in this regard. It also recommends, given the
pPresent climate of uncertainty, ''that VDT operators be granted preven-
tive leave if the VDTs they are using are not equipped with a shielding
system and if the VDT operating time, the duties, the organization of
work and positions leg.d to the maintenance of a static position and/or
considerable stress.'

But ... the CSST continues to wait for evidence before consider-
ing the risks as a whole and for the time being it only accepts the
prolonged sitting position!

Now, how does one distinguish between ''personal conditions'' which
are hazardous for the mother and the unborn child and "working condi-
tions entailing risk''? This is also the focus of much debate. Is a risk
of miscarriage a ''personal factor'' in the case of a woman who works
standing up 7 to 8 hours a day? Can the beginning of a separation of
the placenta be considered as a ''personal condition'' in a woman
exposed to continual vibration? In short, the situation is somewhat
chaotic and several decisions rendered in similar cases have been

challenged by the applicants.

BEYOND THE SCOPE OF BILL C-63

The fact that the new provisions of the law cannot be easily used
by non-unionized workers is another limitation. Section 43 provides

that:
"A worker who exercises her rights under sections 40 and 41

retains all the benefits attached to her regular employment before
her re-assignment to other duties or before her work stoppage.

At the end of the worker's period of re-assignment, the employer
must return her to her regular employment . . . ."

2. '""Rapport du groupe de travail sur les terminaux a écran de
visualisation et la santé des travailleurs.'!" Notes et rapports
scientifiques et techniques. IRSST, May '84.

"Les terminaux 3 écran de visualisation pourraient étre dangereux
dans certaines circonstances'' in Le Médecin du Québec, May '84,



Unfortunately, such is not always the case. In several types of
Precarious occupations, such as barmaids, waitresses, seamstresses,
etc. requesting a preventive removal is almost tantamount to asking to
be laid off. Of course, legal action is possible under another statute,
but such actions are long, costly and risky. It took a garment worker
2 years before recovering her salary in a similar case. And to compli-
cate the story even further, her employer gave her her salary only on
closing his shop, so she never got her job back. These sad stories
soon get passed around, creating an atmosphere of mistrust amongst the
people concerned. Other kinds of reprisals may also be used. A
pregnant worker working at the headquarters of a multinational in front
of a CRT screen 7 hours a day asked her employer to be re-assigned.
He refused and warned her that he would challenge the preventive
removal if she applied for it. He also pushed her into signing a
"'release from liability'' form in case she had problems with her
pregnancy or gave birth to a sick child. This was presented as an
ultimatum: ''sign the form or you're fired''.

Another consequence, and not the least, is that in a few com-
Panies, jobs held by women until now are starting to be transferred to
men. There is a case involving a factory where women had to lift or
move heavy objects and where preventive leaves had already been
granted. The employer quickly filled those positions with men.

Instead of eliminating risks, they eliminated the female workers. Just a
little matter of employment discrimination. It would be simpler to hire
women who are past child-bearing age or who can show a certificate of
sterility. Fortunately, we are not at that point, yet.

IMPROVEMENTS NEEDED

Several measures could be taken to facilitate the application of
sections 40 and following. Firstly, the scientific community could be
encouraged to conduct research on the influence of working conditions
on human reproduction. As we have seen, the present situation is
somewhat confused, so that the prevailing rule in certain cases has
more to do with economy than prevention. Future mothers are thus

bearing the burden of inadequate research.

The need for making this right better known, even if major improve-
ments are made, is still strong. Naturally an operation of that scope
raises quite a few difficulties; the problems involved in trying to reach
the various ethnic communities are evidence of this. Their communica-
tion media are different from ours, their ignorance of the laws and of
the rights they grant is great and distrust is rampant in their midst
because of the insecurity in which they live. Moreover, many of these
workers have precarious jobs, risky and underpaid perhaps, but jobs
nevertheless. They are not in the least bit interested in doing some-
thing (such as exercising a right provided by law) that might get them
fired. Furthermore, these workers are quite often non-unionized, with
nothing to protect them if the employer seeks reprisal.



Doctors also need to be informed. Many of them are still not
aware of this right and of the procedures involved, and therefore do
not Suggest it to their clients. Some also discourage workers from
exercising it, convincing them that they won't get it or that it is
useless. !''Since the beginning of the world, women have worked.
What's gotten into you, all of a sudden?'" Others simply refuse to sign
tl'{e forms because they ''don't want to have any problems eventually
with the CSST!'".

Problems caused by delays could also be alleviated if all the people
(fl.'or.n the family doctor to the indemnity officer) who have to give their
opinion in a preventive leave case were more diligent. We saw earlier
that the time between the beginning of pregnancy and re-assignment or
removal is so long that often the critical periods (risks vs gestation) is
spent at work. Similarly, more effort could be made to re-organize the
work environment in an imaginative way. In that case, women would
have to know the risks related to the type of work they are doing and
to the physical environment. Moreover, many women are unaware that
there are now pregnancy tests usable after a two-day menstrual delay, or
at about the 16th day of gestation. A more widespread use of these
tests in high-risk environments would bring possible re-assignment or
removal forward 10 to 12 days, in the first weeks of pregnancy.

May we point out, in conclusion, that while being a worthwhile
precedent, these rights must be followed by other social and preventive
measures before reproduction truly becomes a collective responsibility
and not simply an individual one.

Workplaces have to be made healthier, organizations rethought,
positions changed, etc. both for men and for women. In that case,
re-assignments or leaves would become exceptional measures.

Existing legislation on maternity also needs to be rethought, both
federal (Unemployment Insurance Act) and provincial (an Act respecting
Labour Standards, an Act respecting Occupational Health and Safety) in
order to make them more complementary. An example: a worker on
preventive leave receives 90% of her net salary until the beginning of
maternity leave during which she gets 60% of her salary. There are
still major variations in concrete applications, depending on if one is
unionized or not, or working in the public or private sector. For
example, unemployment insurance maternity benefits are equal to 60% of
the insurable weekly salary, except for some unionized workers,
especially in the public and para-public sectors, where the employer

pays the difference.

And then, the day may come where other measures will help women
who, for personal medical reasons, experience high-risk pregnancies.

Finally, for pregnant women without paid employment outside the
home, it's a whole new ballgame.



